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JURISDICTION OVER PARTNERSHIPS 


Praha whose minds take a speculative turn will be in- 
terested to follow out the implications of East Denver 
Municipal Irrigation District v. Doherty,’ recently decided by 
Judge Augustus N. Hand, —a case testing our underlying con- 
ceptions of the nature of partnerships and of the manner in 
which they should be dealt with by the courts. 

Suit was brought in a Colorado state court against “ Henry 
L. Doherty & Co.” on a cause of action growing out of the non- 
performance of a contract for the construction of a completed 
system of irrigation, to be paid for by an issue of bonds of the 
Irrigation District. The defendant was a partnership having 
its principal place of business in New York City, and composed 
of Henry L. Doherty, Frank W. Frueauff, and Charles T. 
Brown, all residents of New York. The Colorado Code of Civil 
Procedure provides: 


“$14. Action against associates under common name — When two 
or more persons, associated in any business, transact such business 
under a common name, whether it comprises the names of such persons 
or not, the associates may be sued by such common name, the sum- 
mons in such cases being served on one or more of the associates; 
but the judgment in such cases shall bind only the joint property 
of the associates and the separate property of the party served.” 


Pursuant to this provision, the suit was commenced against 
the firm alone, without any of the partners’ being joined as 





1 293 Fed. 804 (S. D. N. Y., 1923). 
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parties defendant. Personal service was made by delivery of 
a copy of the summons and complaint to Frank .W. Frueauff in 
Colorado. An appearance was entered for “ Henry L. Doherty 
& Co.” but there were no individual appearances by any of the 
partners. After a contest on the merits, judgment was given 
against “Henry L. Doherty & Co.,” and was directed to be 
satisfied out of the property of the partnership and out of the 
property of Frank W. Frueauff, the partner who had been served 
with process. 

Being unable to obtain satisfaction of the judgment in Colo- 
rado, the plaintiff sought to sue on it in New York. At the out- 
set there was the procedural difficulty that, whereas the judgment 
ran against “ Henry L. Doherty & Co.,” there was no provision 
in the New York Code authorizing suit against a partnership 
in the firm name. Accordingly, action on the judgment was 
brought in the federal District Court for the Southern District 
of New York (there being the requisite diversity of citizenship) 
against Henry L. Doherty, Frank W. Frueauff, and Charles T. 
Brown, doing business as Henry L. Doherty & Co. Judge Hand 
held that the action was maintainable, and that the plain- 
tiff was entitled to judgment against the three defendants, to be 
satisfied, however, “only out of the assets of the firm, which 
was sued in the Colorado cases, and not out of the other property 
of the defendants, or any of them.” His opinion was based on 
the ground that the authorized appearance in the Colorado action 
on behalf of “Henry L. Doherty & Co.” was equivalent to 
appearance by the three partners and a submission of their 
persons to the jurisdiction of the court; but that inasmuch 
as the Colorado judgment purported to bind only the “ joint 
property of the associates and the separate property of the party 
served,” it would follow of course that no greater effect would 
be given to such judgment in New York.’ It may fairly be 
inferred from. the opinion that if, after service of summons on 
one of the partners in the Colorado action, no appearance had 
been entered in the firm name, and judgment had gone by default 





2 There does not seem to be any reason why the New York judgment 
should not have been so framed as to bind the separate assets of Frank W. 
Frueauff, who was served with process in the Colorado action. The court, 
however, did not advert to this possibility. 
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against “Henry L. Doherty & Co.,” Judge Hand would not 
have been prepared to allow an action on the Colorado judgment. 
In this paper it is proposed to consider how far the conception 
of the firm entity, which has been useful in other respects in the 
development of partnership law, is available to afford a solution 
of the problems suggested by the Doherty case. 
In In re Samuels & Lesser* Judge Learned Hand said: 


“The whole subject of partnership has undoubtedly always been 
exceedingly confused, simply because our law has failed to recognize 
that partners are not merely joint debtors. It could be straightened 
out into great simplicity, and in accordance with business usages and 
business understanding, if the entity of the firm, though a fiction, 
were consistently recognized and enforced. Like the concept of a 
corporation, it is for many purposes a device of the utmost value in 
clarifying ideas and in making easy the solution of legal relations.” 


While it is true that in the early days the courts started with 
the notion that partners were “merely joint debtors,” joint 
creditors, joint owners of property, having certain powers of 
agency to represent each other,* the tendency of the courts in 
shaping the substantive law of partnership has been a half- 
hearted, often unconscious, but none the less definite, approach 
toward the mercantile conception of the firm as an entity distinct 
from the partners who compose it. A few of the innumerable 
cases where courts have used the entity conception as a work- 
ing hypothesis for reaching a particular desired result are 
gathered in the footnote.” 





8 207 Fed. 195, 198 (S. D. N. Y., 10913). 

4 See Heydon v. Heydon, 1 Salk. 392 (1693). See also J. M. Ludlow, 
“The Mercantile Notion of ‘ The Firm,’ and the Need of Its Legal Recognition,” 
2 Jurm. Soc. Papers, 40. 

5 Johnson v. Shirley, 152 Ind. 453, 53 N. E. 459 (1899); Farney v. Hauser, 
109 Kan. 75, 198 Pac. 178 (1921) ; Fourth National Bank v. Mead, 216 Mass. 521, 
104 N. E. 377 (1914); Burrows v. Leach, 116 Mich. 32, 74 N. W. 296 (1898) ; 
Cole v. Reynolds, 18 N. Y. 74 (1858); Menagh v. Whitwell, 52 N. Y. 146 
(1873); Hartigan v. Casualty Co., 227 N. Y. 175, 124 N. E. 789 (1919); Clarke 
v. State Valley R. Co., 136 Pa. St. 408, 20 Atl. 562 (1890); Walkers v. Wait, 
50 Vt. 668 (1878); Harris, etc. Co. v. Gwathmey, 130 Va. 277, 107 S. E. 658 
(1921). See W. H. Cowles, “ The Firm as a Legal Person,” 57 Cent. L. J. 
343; Judson A. Crane, “The Uniform Partnership Act—A Criticism,” 28 
Harv. L. Rev. 762, 766-768. 
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Of course, no magic is wrought by calling a firm an entity. 
There is no resulting necessity to enter into fascinating specula- 
tion about the personality of associations.° The fact is undeni- 
able, indeed is recognized even by those who contend for the 
traditional or aggregate conception of the firm,’ that there is 
a dissociation between the activities of the partners as partners 
and their activities in pursuit of their private, individual pur- 
poses; that, in the popular mind, the essential “ oneness ” of the 
group activity leads reasonably to a description of the group 
in the singular number, as “the firm,” or “the company.” It 
is also undeniable that, as partnership law has taken shape, 
firm property is dealt with on a quite different basis from the 
individual property of the partners, including, by the better 
view, non-firm property jointly held by them.* Whether these 
results are to be rationalized in terms of an entity theory of 
partnership or are to explained as peculiar incidents of a “ ten- 
ancy in partnership ” ° is a difference more of taste than of sub- 
stance. When a court calls the firm an “entity” or a “legal 
entity,” *° it is simply utilizing a mental process that at least 
has the virtue of simplicity, and that is more apt to produce a 
result in harmony with mercantile understanding because the 
court is doing its thinking after the manner of the business man. 

The attribution of legal rights and obligations to the firm as 
a unit, or, speaking metaphorically, as a “ juristic person,” does 
not involve the transparent fiction that the firm is a natural 
person. Indeed, in ancient times, the family, rather than the 
individual, was the characteristic legal unit; ** and it is purely 
a matter of expediency whether the law shall deal with a par- 
ticular group of natural persons as a unit distinct from the 
members, or as an aggregation of individuals, an important 
consideration being the extent to which the associates, as a 





6 See Harold J. Laski, ‘“‘ The Personality of Associations,” 29 Harv. L. Rev. 


404. 
7 See William Draper Lewis, “ The Uniform Partnership Act—A Reply to 
Mr. Crane’s Criticism,” 29 Harv. L. Rev. 158. 
8 Jn ve Nashville Laundry Co., 240 Fed. 795 (M. D. Tenn., 1917). See 
W. H. Cowles, supra, 57 Cent. L. J. 343, 351. 
® See UnrrorM PartNeRSHIP ACT, § 25. 
10 See note 5, supra. 
11 See Marne, Ancient Law, 3 Am. ed., 177, 178. 
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group, enter into relationships with the outside world.*? Nor 
does it follow, from the avowed treatment of the firm as a legal 
entity, that the law must shut its eyes to the existence of the 
human beings who compose it, or that the firm need be assimi- 
lated to the statutory business corporation. For instance, the 
unlimited personal liability of the partners for firm debts is not 
inconsistent with treating the firm as a legal unit;** and the exist- 
ence of this liability may be thought a practical reason why a firm 
whose ordinary assets are less than its debts should not be con- 
sidered insolvent and put into bankruptcy as such, as long as any 
of the partners are solvent and amply able to pay its debts.’* 
Again, the close personal relationship which is ordinarily the 
basis of the association of individuals in partnership would lead 
the courts to say that the death of a partner dissolved the firm, 
quite irrespective of whether or not for general purposes the 
firm is to be treated as a legal unit. So, for a further instance, 
the recognition of the firm as a legal unit would not require the 
courts to reverse the common-law rule that a partner could not 
sue his firm at law for money advanced to or paid to the account 
of the firm. Such recognition would obviate a procedural 
difficulty, it is true, but there would still remain the substantial 
objection that, in the understanding and practice of business 
men, such a single item of credit in favor of one partner should 
not be segregated and adjusted separately from a general account- 
ing." In fact, the frank and consistent treatment of the firm 
as a legal entity would not produce any profound modification 
in the substantive law of partnership as it has actually developed 





12 See Robert L. Raymond, “ The Genesis of the Corporation,” 19 Harv. 
L. Rev. 350. ' 

13 See J. D. Brannan, “ The Separate Estates of Non-Bankrupt Partners in 
the Bankruptcy of a Partnership under the Bankrupt Act of 1898,” 20 Harv. 
L. REv. 589, 596, 602, 603. 

14 Francis v. McNeal, 228 U. S. 695 (1913). See J. D. Brannan, supra, 20 
Harv. L. Rev. 589, 506, 602, 603. This question has troubled the courts a 
good deal. See In re Bertenshaw, 157 Fed. 363 (8th Circ., 1907); Im re Samuels 
& Lesser, 207 Fed. 195 (S. D. N. Y., 1913), reversed in 215 Fed. 845 (2nd Circ., 
1914); State v. Kiefer, 183 Ia. 319, 163 N. W. 698 (1917). See also Charles 
M. Hough, “Some New Aspects of Partnership Bankruptcy Under the Act of 
1898,” 8 Cor. L. Rev. 599. And see 37 Harv. L. Rev. 614. 

15 Cutting v. Daigneau, 151 Mass. 297, 23 N. E. 839 (1890). 
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in many jurisdictions,"® though it would give the subject a logical 
coherence in place of its too frequent aspect of makeshift and 
patchwork. 

Notwithstanding the great influence of the entity conception 
on the substantive law of partnership, in matters of procedure 
the common law did not make much progress in adjusting itself 
to that idea. A firm could not sue or be sued as a legal person. 
In Dunham v. Shindler & Co.," where action was commenced 
against “ G. Shindler & Co.” as defendants, the court said: “ It 
is to be hoped that such a course as the one which has been 
pursued in this case will not again be attempted; it is dis- 
creditable to the profession.” ** Considering the free hand with 
which the courts have accorded legal recognition to de facto 
corporations, which by hypothesis have no legislative sanction 
to be treated as “ juristic persons,” it is certainly true that no 
inherent obstacles would have prevented a similar treatment of 
partnerships by the courts.” 

The law, however, became settled otherwise at an early date, 
and partners had to be sued in their own proper names. In 
tort their liability was joint and several;*° in contract their lia- 
bility was joint.** Consequently, in suing upon a firm con- 
tractual obligation it was necessary for the plaintiff to join all 
the partners; otherwise he would be met by a plea in abate- 





16 No doubt it would obviate many inconsistencies in the way in which 
some courts have dealt with firm property: for instance, where a separate 
creditor of a partner seeks to levy on firm property. See Johnson v. Wingfield, 
42 S. W. 203 (Tenn. Ch. App., 1897). And again in the matter of conveyances 
of firm property when the firm is insolvent. See W. H. Cowles, supra, 57 Cent. 
L. J. 343. Even in these particulars, however, though there are many incon- 
sistencies in the cases, the better-considered opinions in some way or other 
have managed to reach results in harmony with the logic of the entity theory. 

17 74 Ore. 256, 258, 20 Pac. 326, 327 (1889). 

18 Cf, Heavrin v. Lack Malleable Iron Co., 153 Ky. 329, 155 S. W. 729 
(1913); Keathley v. Stump, 147 Ky. 406, 144 S. W. 87 (1912); Fredlock v. 
Fredlock, 70 W. Va. 607, 74 S. E. 865 (1912). 

19 See Wesley A. Sturges, “ Unincorporated Associations as Parties to 
Actions,” 33 Yate L. J. 383. 

20 Mode v. Penland, 93 N. C. 292 (1885). 

21 By statute in many states the contract liability of partners has been made 
joint and several. See Francis M. Burdick, “Joint and Several Liability of 
Partners,” 11 Cor. L. Rev. 101. The Uniform Partnership Act continues the 
liability as joint. See Untrorm PartNeRsHIP ACT, § 15. 
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ment.”? When one or more of the partners was beyond the 
reach of process, the plaintiff was in obvious difficulty. In Hall 
v. Lanning ** the court said: 


“Tt is well known, that by the English practice, in an action on 
any joint contract, whether entered into by partners or others, if any 
defendant cannot be found, the plaintiff must proceed to outlawry 
against him before he can prosecute the action; and then he declares 
separately against those served with process, and obtains a separate 
judgment against them, but no judgment except that of outlawry against 
the defendant not found.” *4 


But the process of outlawry in civil cases seems to have been 
unknown in the United States.** Without the aid of statute 
many courts allowed the action to proceed against such of the 
partners as were served within the jurisdiction, treating the 
sheriff’s return of non est inventus as to the absent partners as 
a substitute for the common-law process of outlawry.” Further- 
more, where the action proceeded in the absence of one or more 
partners who could not be served, some courts held, without the 
aid of specific statutory provision, that the resulting judgment 
authorized the taking of firm property on execution.*” As was 
said in Walsh v. Kirby: ** 


“We think it is clear on both reason and authority that service 
upon one or more members of a partnership in a suit instituted against 





22 Page. v. Brant, 18 Ill. 37 (1856). Such non-joinder, since Lord Mans- 
field’s day, could not be taken advantage of under a plea of non-assumpsit. 
Rice v. Schute, 5 Burr. 2611 (1770); Wilson & Griffith v. McCormick, 86 Va. 
995, 11 S. E. 976 (1890). 

23 or U. S. 160, 166 (1875). 

24 For historical matter on this practice, see Blessing v. McLinden, 81 N. J. 
L. 379, 79 Atl. 347 (1910). See also Harker v. Brink, 24 N. J. L. 333, 351 
(1854). 

25 Nathanson v. Spitz, 19 R. I. 70, 31 Atl. 690 (1895); Blessing v. McLinden, 
supra. 

26 Tappan v. Bruen, 5 Mass. 193 (1809) (“an immemorial practice”); Dill- 
man v. Schultz, 5 S. & R. (Pa.) 35 (1819). See Rand v. Nutter, 56 Me. 339 
(1868) ; Olcott v. Little, 9 N. H. 259 (1838); Nathanson v. Spitz, 19 R. I. 70, 
31 Atl. 690 (1895). But see, contra, McCall v. Price, 1 McCord (S. C.) 82 
(1821). 

27 Powers v. Braley, 41 Mo. App. 556 (1890); Johnson v. Mathews, 32 
Md. 363 (1869) (semble); Taylor & Fitzsimmons v. Henderson, 17 S. & R. 
(Pa.) 453, 456 (1828). 

28 228 Pa. St. 194, 197, 77 Atl. 452, 453 (1910). 
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the firm is a good service for the purpose of affecting the partnership 
with notice and in the event of recovery of binding the partnership 
property. Of course, the personal and separate estate of a partner 
not served will not be bound by the judgment recovered against the 
partnership.” 


The result thus reached in some states by judicial decision was 
provided for at an early date in other states by the so-called 
“ Joint Debtor Acts.” *® The common type of such statutes pro- 
vided that the action should proceed as though all the joint 
debtors had been served; that a judgment joint in form at least 
should be rendered; and that such judgment should be executed 
upon the joint property and the separate property of the party 
served. Thus the New York statute,®*® which was widely copied 
in other states, provided that: 


“Where the action is against two or more defendants and the sum- 
mons is served on one or more of them but not on all of them, the 
plaintiff may proceed as follows: 

“1, If the action be against defendants jointly indebted upon con- 
tract, he may proceed against the defendant served, unless the court 
otherwise direct; and if he recover judgment it may be entered against 
all the defendants thus jointly indebted, so far only as that it may 
be enforced against the joint property of all and the separate prop- 
erty of the defendants served... .” 


Under such statutes it has been held error to render a several 
judgment only, against the partner who was served or who 
appeared, as it changed the form of execution.** In New Jersey 
the joint debtor act coming down from colonial times provided 
more broadly than the New York act that if upon process issued 
against joint debtors any of them were brought into court, judg- 
ment and execution should pass against them all, in like manner 
as if all had been brought into court by virtue of such process. 
The New Jersey court has held that since the adoption of the 





29 See Blessing v. McLinden, 81 N. J. L. 379, 79 Atl. 347 (1911). 

30 See 1866 N. Y. Laws, c. 824, § 5, amending § 136, Cope or Civ. Proc. 
The earlier form of the statute may be found in 1801 N. Y. Laws, c. 90, § 13. 

81 Heaton v. Schaeffer, 34 Okla. 3090, 126 Pac. 797 (1912); Spangenburg v. 
Galena Co., 218 Pac. 804 (Okla., 1923); Brawley v. Mitchell, 92 Wis. 671, 66 
N. W. 709 (1806). 
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Fourteenth Amendment this act is invalid so far as it purports to 
give a personal judgment against a joint debtor not served with 
process, “at least in case such debtor is not a citizen or resident 
of this state; ”’ and that in such case the judgment can only run 
against such joint debtor or debtors as have been brought into 
court.** Whether under such a judgment it is the practice in 
New Jersey to take firm assets on execution, as was decided 
without the aid of statute in some of the cases above referred to, 
does not appear from the case just cited.** 

It is to be noted that the joint debtor acts do not purport to 
be founded on the exercise of jurisdiction “ quasi in rem.” Mr. 
Justice Miller in Cooper v. Reynolds, referring to suits com- 
menced by attachment of the property of non-resident debtors, 
said: 








“The court, in such a suit, cannot proceed unless the officer finds 
some property of defendant on which to levy the writ of attachment. 
A return, that none can be found, is the end of the case, and deprives 
the court of further jurisdiction. . . .” 


















The court in Pennoyer v. Neff ** said: 





“Tt is in virtue of the State’s jurisdiction over the property of the 
non-resident situated within its limits that its tribunals can inquire 
into that non-resident’s obligations to its citizens, and the inquiry 
can then be carried only to the extent necessary to control the dis- 
position of the property. If the non-resident have no property in 
the State, there is nothing upon which the tribunals can adjudicate.” 
“Tf the judgment be previously void, it will not become valid 
by the subsequent discovery of property of the defendant, or by 
his subsequent acquisition of it. The judgment, if void when rendered, 
will always remain void: it cannot occupy the doubtful position of 
being valid if property be found, and void if there be none. Even 
if the position assumed were confined to cases where the non-resident 
possessed property in the State at the commencement of the action, 













32 Blessing v. McLinden, 81 N. J. L. 379, 79 Atl. 347 (1911). 
83 The Florida statute is like the one in New Jersey. Apparently the 
practice in Florida is to give a judgment limited in execution to the firm 
property and the separate property of the partners served. Thomas v. Nathan, 
65 Fla. 386, 62 So. 206 (1913). 

34 19 Wall. (U. S.) 308, 318 (1870). 
35 os U. S. 714, 723-724, 728 (1877). 
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it would still make the validity of the proceedings and judgment 
depend upon the question whether, before the levy of the execution, 
the defendant had or had not disposed of the property. If before 
the levy the property should be sold, then, according to this position, 
the judgment would not be binding. This doctrine would introduce 
a new element of uncertainty in judicial proceedings. The contrary 
is the law: the validity of every judgment depends upon the jurisdic- 
tion of the court before it is rendered, not upon what may occur 
subsequently.” 


But under the joint debtor acts no property is attached; indeed, 
so far as appears from the intent of the statutes, an action there- 
under would undoubtedly be maintainable though the joint 
debtors had at the time no property within the state. The judg- 
ment under the more common type of statute is in form a per- 
sonal judgment against all the joint debtors, though execution is 
limited to the joint property, and the separate property of the 
defendants served with process. There is no suggestion in the 
cases that the mandate to the sheriff directing a levy on the joint 
“goods and chattels, lands and tenements,” of the judgment 
debtors does not embrace an authority to levy on all such 
property, whether then held or thereafter acquired and brought 
within the jurisdiction. 

Now a serious question under the Fourteenth Amendment 
might be raised whether, in the case of personal service upon only 
one of several defendants who are not partners, but joint debtors 
merely, a judgment against all can be enforced against the 
property which they own as co-tenants, so as to deprive a non- 
resident defendant not served with process of his undivided 
interest in such property.** The writers have not found any case 
presenting this question, probably because in cases where joint 
property has been seized, the defendants have almost invariably 
been partners. 

Does the fact of the defendants’ being partners remove the 
suggested constitutional difficulty? The Supreme Court of Cali- 
fornia in Tay, Brooks & Backus v. Hawley,” said in a dictum: 





86 See Mason v. Denison, 15 Wend. (N. Y.) 64 (1835). See also FREEMAN, 
JupcMENTs, 4 ed., § 120-a. 
87 39 Cal. 93, 96 (1870). 
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“ Even limiting the meaning of ‘ joint property,’ to partnership prop- 
erty of the persons alleged to be joint debtors, we are utterly unable 
to see how a judgment that is to be enforced against the interest in 
such property of a person who has not been served with process, and 
has not appeared in the action, can be maintained.” 


But this procedure which seemed so shocking to the California 
court has been pursued in other states for a century in suits 
against partners some of whom were non-residents, and in Sugg 
v. Thornton * the Supreme Court of the United States dissipated 
all doubts as to the legality of the practice. 

If the partners were mere joint debtors, the constitutional 
objection suggested by the California court could not be lightly 
disposed of. It is not enough to say, in answer, as was suggested 
in Taylor & Fitzsimmons v. Henderson,” that in a judgment on 
a partnership debt, the firm assets may be taken and sold on 
execution, “ even in a judgment against one of the partners; be- 
cause through the medium of the execution, the law compels him 
to make the same application of the joint funds to the joint 
debts, that it was undoubtedly competent to him to make volun- 
tarily.” In the first place; it is at least a debatable question on 
the authorities whether a partner has any implied power, flowing 
from the partnership relation, to transfer to firm creditors, in 
payment of debts, property which is not held for sale and the 
continued use of which is essential for the carrying on of the 
business.*® The second and more fundamental objection to this 
explanation is that even assuming the power in a partner to apply 
any of the firm assets to the payment of joint debts, the very 
point in controversy may be whether the particular debt is a 
joint obligation of the defendant partners; and how can the 
non-resident partner who was not served, and whose person was 
not submitted to the jurisdiction of the court, be bound by a 





88 132 U. S. 524 (1889). The later California cases have not been troubled 
by the dictum in Tay, Brooks & Backus v. Hawley, cited in the text. See 
Artana v. San Jose Scavenger Co., 181 Cal. 627, 185 Pac. 850 (1919). 

39 17 S. & R. (Pa.) 453, 457 (1828). See also Powers v. Braley, 41 Mo. 
App. 556, 561 (1890); Ratchford v. Covington Stock Co, 172 Ala. 461, 55 So. 
806 (1911). 

40 Cf. Rutherford v. McDonald, 66 Ark. 448,51 S. W. 1060 (1899); Ullman 
v. Myrick, 93 Ala. 532, 8 So. 410 (1890). 
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finding that it is? ** Furthermore, as stated above, the judgments 
rendered under. the joint debtor acts do not purport to be based 
on jurisdiction over any particular property of the joint debtors 
then within the jurisdiction, and, so far as appears, such judg- 
ments are regularly enforced against any joint property of the 
defendants then held or thereafter acquired. 

It is submitted that this time-honored practice of the courts in 
their application of the joint debtor acts to suits against partners, 
is explainable as a tacit if not avowed adherence to the concep- 
tion of the firm as an entity ——a mode of thinking which has 
left such an impress on the substantive law of partnership. 
Though the suit is brought in form against A, B, and C, indi- 
viduals, and service is had only on A, yet in substance the 
defendant is the business unit, “the firm,” and A is a firm repre- 
sentative to receive the service which subjects the firm to a 
personal judgment and its property to execution. B and C, non- 
residents and not served with process, of course are not bound as 
individuals, and their separate estates cannot be touched by 
levy of execution.*” Such a judgment, having this effect in the 
state where rendered, and according so exactly with an ineradi- 
cable popular mode of thinking about the firm as a unit distinct 


from the partners, can hardly be deemed so arbitrary and un- 
reasonable as to be a denial of due process of law to the non- 
resident partners. 

What then is the effect of such a judgment in other jurisdic- 
tions? In the much cited case of D’Arcy v. Ketchum,* A and B 
were partners doing business in New Orleans. Action was 





41 See Tay, Brooks & Backus v. Hawley, 39 Cal. 93, 96 (1870). 

42 Some cases explicitly recognize that the partner. not served, though in 
form a joint defendant, is not really a party to the suit. Thus, in Phelps v. 
Brewer, 9 Cush. (Mass.) 390 (1852), a case involving the Connecticut joint 
debtor act, it was held that an appearance on behalf of a firm even if with 
the authority of the partner not served would not confer jurisdiction over 
him. Accord, Holmes v. Alexander, 52 Okla. 122, 152 Pac. 819 (1915). See, 
contra, National Union Fire Ins. Co. v. Dickinson, 92 Wash. 230, 159 Pac. 
125 (1916). In Welch v. Hull, 73 Mich. 47, 40 N. W. 701 (1888), it was held 
that an amendment should have been allowed after the evidence disclosed 
that the plaintiff had been mistaken as to the name of a third partner in the 
firm, where the other two had been served and had defended. 

43 11 How. (U. S.) 165 (1850). 
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brought in New York against them as acceptors of a bill of 
exchange. No service was had on either of them, but A entered 
a voluntary appearance and later allowed judgment to go by 
default against A and B jointly as provided in the New York 
statute. Suit was then brought on this judgment in Louisiana 
against B alone, the petition alleging that by virtue of such judg- 
ment the plaintiffs were entitled to recover of B the whole sum 
claimed. Naturally and properly the action failed, because to 
give the judgment the effect asserted would be to give it a wider 
application in Louisiana than it purported to have even in the 
state where rendered.** Other cases presenting essentially the 
same situation and similarly decided are referred to in the note.* 

In all such cases, the plaintiff failed because the attempt was 
to enforce the judgment in another state as a personal obligation 
of the partner not served in the prior action. But is there any 
legitimate extra-territorial effect to be given to such judgments? 
As the judgment undoubtedly binds the person of the partner 
who was served or who entered an appearance, such partner may 
be subjected in another state to an action of debt on the judg- 
ment.*® And if the conclusion above stated is sound, namely that 
the action under the joint debtor acts is in substance a personal 
action against the “firm,’’ may not the resulting judgment be 








44 See 44 Am. Dec. 570, 571. And see note 122, infra. 
45 Hall v. Lanning, 91 U. S. 160 (1875), holding further that after disso- 
lution one partner has no implied authority to enter a personal appearance for 
his absent co-partner; Wood v. Watkinson, 17 Conn. 500 (1846); Phelps v. 
Brewer, 9 Cush. (Mass.) 390 (1852); Menlove v. Oakes, 2 McMull. (S. C.) 162 
(1842); Bowler v. Huston, 33 Gratt. (Va.) 266 (1878). See also Knowles v. 
Gas Light & Coke Co., 19 Wall. (U. S.) 58 (1873); Board of Public Works 
v. Columbia College, 17 Wall. (U. S.) 527, 528 (1873); Goldey v. Morning 
News, 156 U. S. 518, 521 (1895). See also Stone v. Wainwright, 147 Mass. 
201, 17 N. E. 301 (1888), as to whether such a judgment operates in other 
jurisdictions as a merger of the original cause of action against the partner 
not served. The dicta in many of the foregoing cases, that such judgments 
“have no extra-territorial effect,” must be read in the light of the actual hold- 
ing, namely, that the judgments, personal in form, against the non-resident 
partners, do not have the extra-territorial effect of imposing any personal 
liability upon them. 

46 Hanley v. Donoghue, 116 U. S. 1 (1885); Renaud v. Abbott, 116 U. S. 277 
(1886); Stewart v. Spaulding, 72 Cal. 264, 13 Pac. 661 (1887). It is not alto- 
gether clear whether the California case did not, in addition, allow the foreign 
judgment to be enforced against firm property in California. 
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enforced in another state as a personal obligation of the “ firm,” 
upon which a new judgment may be given, warranting an execu- 
tion limited to “ firm ” assets in such other state? 

Authority on the point is extremely meagre. Hoffman v. 
Wight *' may be taken to have decided the point in the negative, 
without, however, much discriminating analysis of the problem. 
In that case an action on a contract was brought in New Jersey 
against Newell and Wight, partners. Newell alone was served 
with process, Wight, a non-resident, not appearing. Default 
judgment was entered, in personam in form, against both Newell 
and Wight, but the record recited that Wight had not been 
served. The plaintiff then brought an action in New York on 
the judgment, in which action Wight alone appeared and 
answered. By stipulation it was agreed that the New Jersey 
judgment had the same effect in that state as would be given in 
New York to a similar judgment under the New York joint 
debtor act; that is, execution could issue only on the firm 
property and the separate property of the partner served. The 
plaintiff insisted that, though Wight was not personally bound 
by the New Jersey judgment, yet both defendants were bound 
by it “so far as co-partnership property is concerned, whatever 
the situs of the property may be.” The court overruled this 
contention and dismissed the action, relying, it is submitted, 
erroneously, on D’Arcy v. Ketchum * and making the following 
argument: 


“The provisions of the Code above referred to merely subject the 
interest in the joint property of the defendant not served to a judgment 
analogous to one im rem. If that is the nature of the judgment, the 
contention of the plaintiff fails for the reason that it ignores the funda- 
mental principle that judgments of that character are, so to speak, 
merely local, and have no force or validity outside of the State in 
which they are rendered to establish an indebtedness against a person 
not served with process, who has never had his day in court, and has 
never been heard nor had an opportunity to be heard in resistance of 
the claim asserted against him... . 

“Tf the judgments of the courts of New York are thus limited, the 
same limitation is imposed upon similar judgments of the State of New 





47 y App. Div. 514, 517, 518, 37 N. Y. Supp. 262, 264, 265 (1896). 
48 11 How. (U. S.) 165 (1850). 
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Jersey, and the latter are not enforceable against defendants situated as 
Wight is in this case. The utmost that can be claimed for the New 
Jersey judgments as against Wight is that they are as to co-partnership 
property in New Jersey if not strictly, yet quasi judgments in rem, 
affecting only property leviable upon an execution issued out of the 
courts of that State. They may serve to protect a purchaser at an 
execution sale who removes the property purchased into another juris- 
diction, but are not available in this State as the basis of an action 
against Wight.” 


It is submitted that the argument is not advanced by describ- 
ing judgments under the joint debtor acts as “ guasi judgments 
in rem.” In fact this is a complete misnomer, for such judg- 
ments are rendered without any attachment of joint property, 
indeed, without any showing that there is any such property 
within the jurisdiction; and so far as appears from the cases, 
execution on such judgments is leviable as readily on after- 
acquired property of the partners as on property owned and 
possessed by them when the judgment was rendered. If the New 
Jersey judgment is a “ quasi judgment in rem ” because it affects 
“only property leviable upon an execution issued out of the 
courts of that state,” then, in that sense, any money judgment, 
even though based on personal jurisdiction of the defendant, is 
a “ quasi judgment in rem.” In view of the effect of the judg- 
ment in New Jersey as being in substance a personal judgment 
against the “firm,” based on service on Newell in his representa- 
tive capacity, the New York court might well have treated the 
action before it as likewise substantially a personal action against 
the “ firm” which had been duly brought before the court by 
service on Wight, and might have rendered judgment against the 
firm with execution limited to firm assets. 

But it is not surprising that Hoffman v. Wight was decided as 
it was, because of the half-hearted way in which the courts have 
applied the logic of the entity conception. In deciding specific 
points of the substantive law of partnership the courts habitually 
fall into that mode of thinking; indeed, often flatly assert that 
the firm is an entity distinct from its members.“” But the tradi- 
tion of the old common law has had too strong a pull to enable 
the courts to accord formal recognition to the “ firm ” as a juris- 





49 See note 5, supra. 


















Sohn ch Soa AAR ToL oie SPREE a ote te eee . 







ee SE 











Fa 





pier miee mercer 









SBI IT RET BARON EE rtp 







onthe en 
























808 HARVARD LAW REVIEW 


tic person, as a party plaintiff or defendant in an action.” The 
joint debtor acts do not purport to alter the common-law con- 
ception in this respect. Quite the contrary. As applied to 
partnerships the partners are the debtors, not the “ firm.” 
Furthermore, the joint debtor acts apply only to actions of con- 
tract, and do not afford a method of general application whereby 
the “ firm ” may be sued in the absence of non-tesident partners. 
Consequently, the New York court in Hoffman v. Wight looked 
down from the bench to see what party defendant was before it. 
It could not visualize the “ firm ” as the defendant. It saw only 
Wight, a creature of flesh and blood, who had been served with 
process in this action on the New Jersey judgment. But that 
judgment could not create any obligation against Wight, because 
New Jersey had had no jurisdiction of his person; Newell, the 
co-partner, who had been served in the New Jersey action, was 
not before the New York court; therefore there was no “ person ” 
before the court against whom the New Jersey judgment could 
operate. The decision is understandable and not surprising.” 
We come now to consider the type of statute involved in East 
Denver Municipal Irrigation District v. Doherty, the facts of 
which have been set forth at the beginning of this article. The 
Colorado statute there involved is typical of a number of statutes, 
differing somewhat in detail, which go a step beyond the joint 
debtor acts by providing that a partnership may be sued in its 
firm name and a judgment obtained against it in the firm name, 
thus, in form at least, treating the partnership as a “legal 
person” for purposes of suit.°* Under some of these statutes the 





50 See note 19, supra. 

51 The decision may perhaps be supported upon a ground developed in the 
latter part of the present article. See note 122, infra. 

52 See 1907 Ata. Conk, § 2506; 1916 Cav. Cope Civ. Proc., § 388; 1921 Coxo. 
Cope or Civ. Proc., §§ 14, 254; 1919 Ipa. Comp. Srart., § 6656; 1919 Iowa Cope, 
§ 7093; 1913 Minn. Gen. Strat., § 7689; 1907 Mont. Rev. Cope, § 6497 (the 
joint debtor act remains on the statute books — §§ 6524, 7129) ; 1920 Nes. Comp. 
Srat., § 8537; 1807 N. M. Comp. Laws, $2043; 1921 Onto Gen. Cope, §§ 11260, 
11286, 11664; 1917 Uran Comp. Laws, § 6520; 1920 Wyo. Comp. Srar., §§ 55098, 
5628, 5063. 

In Michigan and Wisconsin there is merely a joint debtor act supplemented 
by a proceeding authorizing suit in the firm name when the names of some 
partners are unknown. See 5 Howett’s Micn. Srart., §§ 12217, 12324, 12441, 
12442; 1923 Wis. Star., §§ 2612, 2795, 2884. The Texas joint debtor act might 
have been cited here because it is couched in language that gives greater recog- 
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n~ 


"judgment against the firm may be satisfied only out of firm 
‘property ;°* under others, including the Colorado statute, it may 
be satisfied out of firm property and the individual property of 
the partners served.” 

Where the proceeding is only to reach firm property, and it is 
necessary to bring some new action to enforce the individual 
liability of even the partners served, the recognition of the 
partnership entity is just as palpable as the recognition of the 
corporate entity in actions against corporations. The individual 
partners are not parties defendant in the action against the firm, 
any more than are the stockholders of a corporation (who may 
happen to be individually liable for its debts) parties defendant 
_-in an action against the corporation. For instance, in John 
-.Bollman & Co. v. Bachman & Co.°° it was held that an action 
against the firm in the firm name did not stop the statute of 
limitations from running against a partner’s individual liability. 
And again in Comer & Trapp v. Reid® it was held that no 
revivor was necessary to the continuance of an action against a 
partnership in its firm name after the death of one of the part- 
ners. The case of Ralya Market Co. v. Armour & Co.” carried 


-.. this conception even further. There the firm was sued, and an 


. appearance was entered in the firm name. As between the 
plaintiff and the partners individually, the requisite diversity of 





nition to the conception of a firm as an entity than the usual joint debtor act 
does. See infra, p. 816. 

53 The Alabama, Idaho, Montana, Nebraska, Ohio, Utah, and Wyoming stat- 
utes are of this type. 

54 The Colorado, California, and Minnesota statutes are of this type. The 
Iowa statute might reasonably have been given the same construction, but as 
construed it does not authorize execution against the individual property of the 
partner served unless he is expressly made a defendant. Ogle v. Miller, 128 Ta. 
474, 104 N. W. 502 (1905). The New Mexico statute is copied from that 
of Iowa. 

55 16 Cal. App. 587, 117 Pac. 690 (1911). After the action against the firm 
had been begun, the statute was amended to allow the partners served to be 
joined with the firm as parties defendant. The plaintiff thereupon sought to 
amend his pleadings so as to bring in the partners as individual defendants, 
. but the court held that the statute of limitations was a bar to enforcing such 
individual liability. 

56 93 Ala. 391, 9 So. 620 (1890). 

57 to2 Fed. 530 (N. D. Ia., 1900). Cf. McLaughlin v. Hallowell, 228 U. S. 
278 (1913); Empire Rice Mill Co. v. Neumond, 199 Fed. 800 (E. D. La., 1912). 
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citizenship existed. But the federal court denied a petition. for 
removal of the action from a state court, because the partners 
were not parties defendant, and the defendant partnership 
could not, as such, be deerhed a “‘ citizen.” In these cases where 
there is no attempt to enforce the individual liability of any of 
the partners, the courts fall naturally into thinking of the firm 
as an entity distinct from the partners; and it is easy for them 
to conceive of this entity as being subject to their jurisdiction, 
although the partners, or some of them, are not. 

The Colorado statute does not so inevitably lead a court in 
applying it to think in terms of the firm as an entity. It author- 
izes a judgment which may be levied against firm property and 
property of the partner served, and provides for subsequent pro- 
ceedings against partners not originally served, in which they 
are summoned to show cause why they should not be bound by 
the judgment against the firm.** Except that it is applicable to 
partnerships only, rather than to all joint debtors, and to all 
actions against partnerships, rather than to actions of contract 
only, the Colorado statute is identical with the joint debtor acts 
so far as substantive results are concerned. Indeed, it is possible 
to carry the parallel further by regarding the firm name as no 
more than a compendious designation of the partners. In this 
view of the Colorado statute, all the partners are defendants of 
record, though the partners who are not served with process are 
proceeded against only to the extent of their interest in the firm 
property — precisely as under the joint debtor acts. Of course, 
it is likewise intellectually possible to regard actions against 
corporations in a similar manner as proceedings against the 
stockholders to the extent of their interests in corporate prop- 
erty,°® but this is a cumbersome substitute for the simplified and 
popularly understood technique of dealing with the corporation 
as an entity distinct from its shareholders. The same criticism 





58 See Coto. Cope Crv. Proc., § 254. In Blythe v. Cordingly, 20 Colo. App. 
508, 80 Pac. 405 (10905), it was held that the statutory proceeding against such 
partner is exclusive, and that he may not be sued on the original cause of 
action. In other states the partners not served in the action against the firm 
may thereafter be sued on the original cause of action. Lewinson v. Bank, 11 
N. M. 510, 70 Pac. 567 (1902). 

59 See Honretp, FUNDAMENTAL LEGAL CONCEPTIONS, 196 et seg., reviewed by 
Nathan Isaacs in 36 Harv. L. Rev. 1038, 1041. 
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may be made of a stubborn refusal to interpret these various 
statutory provisions for suing partnerships in the firm name as 
proceedings against an entity distinct from the partners. This 
is none the less true though there is combined with the proceeding 
against the firm a concurrent proceeding to enforce the individ- 
ual liability of the partners served. While there is, then, little 
difference:in result between the Colorado statute and the joint 
debtor acts, we have already seen that the proceedings under the 
joint debtor acts and the cases reaching similar results without 
the aid of statute can only be explained as involving in substance 
some recognition of the partnership entity. A proceeding such 
as is provided in Colorado may then be regarded as giving a full 
and formal recognition to this substance for the purpose of facili- 
tating actions against partnerships.” 

There is considerable support for this view in the language, 
at least, of the Colorado decisions.” In fact, in the very action 
which was the basis for the New York suit in East Denver 
Municipal Irrigation District v. Doherty, the Colorado court held 
that an appearance entered on behalf of “ Henry L. Doherty & 
Co.” was not an appearance on behalf of the partners individu- 
ally, and did not warrant the giving of a judgment binding on 


the séparate estates of those partners who were not served — 
in other words, that no greater effect was obtained by the general 





60 See Von Hellfeld v. Rechnitzer, [1914] 1 Ch. 748, 753. 

61 It is, of course, true that the proceeding against the firm is cumulative, 
and does not abolish the old common-law remedy against the partners as joint 
defendants. Peabody v. Oleson, 15 Colo. App. 346, 62 Pac. 234 (1900); Herron 
v. Cole Bros., 25 Neb. 692, 41 N. W. 765 (1889). This, however, involves no 
inconsistency. If the plaintiff chooses to enforce his claim against the firm as 
a legal entity, the statute permits him to do so. But by the substantive law of 
partnership the partners are personally and directly liable for the debts of this 
firm entity, so that the plaintiff has the alternative of suing the partners as 
joint defendants as at common law. 

62 It has been repeatedly held that it is error to enter an individual judg- 
ment against even the partner served. Such a holding may of course be ex- 
plained on the ground that the liability of the partners was joint and that it is 
therefore erroneous to allow a several judgment against one of them. See 
Elisberry v. Block, 28 Colo. 477, 65 Pac. 629 (1901); Heaton v. Schaffer, 34 
Okla. 631, 126 Pac. 797 (1912) (joint debtor act). On the other hand many 
of the cases are put on the ground that the individual partners are not parties 
to the suit. Craig v. Smith, 10 Colo. 220, 15 Pac. 337 (1887); Dessouer v. 
Koppin, 3 Colo. App. 115, 32 Pac. 182 (1893). 





812 HARVARD LAW REVIEW 


appearance on behalf of “ Henry L. Doherty & Co.” than could 
have been obtained if a default had been made in the case.® 
But there is some language in the decisions of other states 
intimating that the suits authorized by statutes like the Colorado 
Code provision are merely proceedings “in rem.” ** In spite 


of the rather strong language used in Pennoyer v. Neff, quoted 
earlier in this article,** it may seem plausible to argue that a 
state may exercise its undoubted jurisdiction to apply the 
property of non-resident debtors in discharge of their debts 





63 In the Colorado court the plaintiff made a motion to modify the decree 
so as to provide that it could be satisfied out of the individual property of 
each of the partners. In denying this motion the court said: “ The court is 
of the opinion that no greater effect is obtained by the general appearance for 
a defendant than could be obtained if a default had been made in the case. 
In this case if the defendant, Henry L. Doherty & Co., a co-partnership, had 
failed to appear after summons served upon Frank W. Frueauff, the only judg- 
ment possible would have been against the co-partnership, Henry L. Doherty 
& Co., and in the event the co-partnership assets could not be reached, the 
individual property of the co-partner, Frank W. Frueauff, who was served, could 
be subjected to the judgment.” (The foregoing quotation is taken from the 
plaintiff’s reply brief, p. 20, the record in the case not being available to the 
writers.) 

Under the substantially similar provision of the present California Code it 
has been held that a partner cannot appear and plead in his individual ca- 
pacity, but only in behalf of the firm. Artana v. San Jose Scavenger Co., 181 
Cal. 627, 185 Pac. 850 (1919). See also note 42, supra; Lansing v. Beaver 
Land Co., 158 Ia. 693, 138 N. W. 833 (1913); Ralya Market Co. v. Armour 
& Co., 102 Fed. 530 (N. D. Ia., 1900), discussed supra, p. 809. Cf. Cheshire 
Nat. Bank v. Jaynes, 224 Mass. 14, 112 N. E. 500 (1916); Salmon Falls Mfg. 
Co. v. Midland Tire & Rubber Co., 285 Fed. 214 (6th Circ., 1922). 

Where suit is brought in the firm name without any statutory authority and 
the action is allowed, it is on the theory that the firm name is regarded as a 
compendious designation of all the partners and an appearance in the firm 
name is treated as an appearance of all the partners. Marks v. Fordyce, 5 
Ohio Dec. 392 (1872); Anglo-American Packing & Provision Co. v. Turner 
Casing Co., 34 Kan. 340, 8 Pac. 403 (1885); Heavrin v. Lack Malleable Iron 
Co., 153 Ky. 329, 155 S. W. 729 (1913); Blue Grass Canning Co. v. Wardman, 
103 Tenn. 179, 52 S. W. 137 (1809). 

64 Menlove v. Oakes, 2 McMull. (S. C.) 162 (1840); Hoffman v. Wight, 1 
App. Div. 514, 37 N. Y. Supp. 262 (1896) (joint debtor acts); Yarborough v. 
Bush, 69 Ala. 170 (1881); Comer & Trapp v. Reid, 93 Ala. 391, 9 So. 620 
(1890). Cf. Ratchford v. Covington County Stock Co., 172 Ala. 461, 468, 55 
So. 806, 808 (1911), where the court explained: “ The statute having made the 
partnership suable by its common name, thus permitting the partnership prop- 
erty to be treated as the sole party defendant to the record... .” 

85 95 U.S. 714 (1877). 

66 Supra, p. 801. 
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through some less cumbersome proceeding than the ordinary 
attachment process. Instead of requiring successive attachment 
suits each time property of the non-resident debtor is found, it 
might be possible to provide a proceeding to obtain what is in 
form a personal judgment, but which is limited as to execution 
to property of the debtor belonging to him and within the state 
at the time of suit. Such a judgment would not be a lien against 
any firm property. Even in the hands of a subsequent purchaser 
with notice the firm property would be immune from execution 
under the judgment. It would not fit into any conventional cate- 
gory of judgments im rem. Nevertheless, as authorizing the 
sheriff to raise a certain amount of money out of firm property 
within the state at the time of suit, the proceeding might. be 
recognized as in substance a proceeding in rem against property 
already subject to the jurisdiction of the state, and therefore 
valid, provided a sufficient notice and opportunity to be heard 
were afforded to the non-resident debtor.*’ Service upon the 
resident partner might be regarded as sufficient notice of the 
suit. 

But however plausible at first blush is such a narrow explana- 
tion of the constitutional basis for the action under the Colorado 
statute, it will not stand a closer scrutiny of the nature of the 
proceeding there provided. It is plainly a proceeding in per- 
sonam with respect to the partners served. Furthermore, just 
as in the case of the joint debtor acts, so in regard to the Colorado 
statute, there seems to be no basis for assuming that execution 





67 The section of the Oregon Code adjudged invalid in Pennoyer v. Neff 
provided that a non-resident natural person is subject to the jurisdiction of the 
state if he has property therein, and in that case “only to the extent of such 
property at the time the jurisdiction is attached.” It is arguable that this 
statute might have qualified the proceeding in form in personam and made it 
in substance a proceeding in rem against property within the state at the time 
of suit, as was contended by Mr. Justice Hunt in his dissent. But the majority 
opinion regarded the code provision as merely a declaration of some general 
platitude about jurisdiction, and not as making the action in form im personam 
anything different in substance. It was regarded as a proceeding “to establish 
mere personal rights and obligations of the defendants” and therefore void for 
want of jurisdiction over them. The sweeping language of the opinion makes 
it doubtful whether the provision would have been upheld even if construed to 
be directed only against property belonging to the defendants and within the 
state at the time of suit. See Joseph H. Beale, “ The Exercise of Jurisdiction 
In Rem to Compel Payment of a Debt,” 27 Harv. L. Rev. 107, 109. 
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will be confined to property owned by the firm and within the 
state at the time of suit; it is only the individual property of the 
partners not served which is excluded from execution. It would 
be highly fanciful to attribute to any great proportion of the 
countless sheriffs who have had to execute such judgments a 
sufficient mastery of constitutional subtleties to confine them- 
selves to levying upon assets belonging to the firm and within 
the jurisdiction at the time of suit. Surely subsequently-acquired 
property must frequently have been taken in execution, yet so 
far as the writers have been able to discover, no case has held 
that such property cannot be seized.“ Thus it is hardly tenable 
to regard the suit under the Colorado statute as a proceeding in 
rem against the firm’s property within the state at the time of 
the suit. 

Perhaps one who is inclined to be metaphysical may suggest 
that the res, which is the basis of the court’s jurisdiction in pro- 
ceedings under the Colorado statute, is the partnership property 
within the state conceived of as a unit, or a “ floating mass,” the 
component elements of which may be constantly changing with- 
out affecting the identity of the res. Thus, Blackacre retains its 
identity, though the actual particles composing its soil change 
from day to day; and this conception is capable of expansion 
step by step to include a fungible mass of goods in an elevator, 
a stock in trade, and the rolling stock of an interstate railroad 
which is subject to annual taxes as a res constantly within the . 
state and is valued on the basis of the average number of cars in 
the state throughout the fiscal year."° No doubt the oft-quoted 
dictum of Mr. Justice Holmes that “all differences are differences 
of degree” is applicable to the supposedly fundamental dif- 
ference between a judgment im rem and a judgment in personam. 
But that does not mean that we can ignore the differences. The 
effect in Colorado of a judgment against the firm under the code 





68 The dissenting opinion of Esher, M. R., in Western Nat. Bank v. Perez, 
[1891] 1 Q. B. 304, 307, construes a somewhat similar provision in the Rules 
of the Supreme Court as applicable to property afterwards brought into England. 
The majority of the court expressed no opinion on this point. 

69 Hopkins v. Baker, 78 Md. 363, 28 Atl. 284 (1804). 

70 See Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18 (1891). See 
Joseph H. Beale, “ Jurisdiction to Tax,” 32 Harv. L. Rev. 587, 609, 615. 
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provision is just the same as the familiar judgment in personam 
against an individual —in either case, property of the debtor 
subsequently purchased or brought within the state may be taken 
on execution. To describe it as a judgment in rem, by a far- 
fetched extension of the “ floating mass” conception, as above 
suggested, would be to obliterate all the difference between per- 
sonal jurisdiction and jurisdiction over things. Another diffi- 
culty with the above theory, that the judgment is in rem, would 
arise if, after judgment, the firm made an assignment for the 
benefit of creditors. The holder of the judgment would have no 
lien on the specific property in the assignee’s hands; and if his 
judgment is not in personam, how can he share in the distribu- 
tion with the general unsecured creditors? Furthermore, the 
theory suggested is inadequate to meet the particular situation 
presented in the Doherty case, where for aught that appears the 
partnership had no property at all in Colorado. It would be idle 
to describe the Colorado judgment as in rem, when there was no 
res, “ floating ” or otherwise, upon which it could operate. 

It then becomes necessary to consider whether such a judg- 
ment, like any other judgment in personam, is entitled to full 
faith and credit when sued on in another state. In Pennoyer v. 
Neff,” the Supreme Court explicitly announced the doctrine that 
the question arising under the due-process clause of the Four- 
teenth Amendment of the validity of a personal judgment in the 
state where the judgment is rendered, and the question of the 
obligation of other states to enforce such a judgment, present 
different aspects of an identical problem; in other words, that if 
the judgment may be enforced as a valid personal judgment in 
the state where rendered, it must necessarily be given a similar 
effect when sued on in other states. This doctrine was re- 
affirmed by a majority of the Court in Fauntleroy v. Lum,” 
despite the rather trying circumstances there involved, and has 
been reiterated in later cases.”* Only twelve years after Pennoyer 
v. Neff was decided, the question was raised as to the application 





7195 U. S. 714 (1877). 

72 210 U. S. 230 (1908). 

738 Riverside Mills v. Menefee, 237 U. S. 189, 197 (1015); McDonald v. 
Mabee, 243 U. S. 90 (1917). Money judgments based on penal obligations 
present a special problem. See Fauntleroy v. Lum, 210 U. S. 230, 236 (1908). 
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of its ratio decidendi in a case involving these statutory pro- 
ceedings against partnerships sued in the firm name with service 
on one partner. In Sugg v. Thornton an action was brought 
in a Texas state court against E. C. Sugg & Bro., a partnership 
composed of E. C. Sugg, a resident of Texas, who was personally 
served, and J. D. Sugg, a non-resident who was not served and 
did not appear. A Texas statute provided that: 


“In suits against partners the citation may be served upon one of 
the firm, and such service shall be sufficient to authorize a judgment 
against the firm and against the partner actually served. . . . 

“Where the suit is against several partners jointly indebted upon 
the contract, and the citation has been served upon some of such 
partners, but not upon all, judgment may be rendered therein against 
such partnership and against the partners actually served, but no 
personal judgment or execution shall be awarded against those not 
served,” 7® 


Under this statute the Texas court gave a judgment by default 
against “E. C. Sugg & Bro.” Later the non-resident partner 
filed a petition to vacate the judgment as to him and as to the 
firm property on various grounds. The issues raised were tried 
upon affidavits, and the petition was dismissed. This disposition 
of the case was affirmed by the Supreme Court of Texas. The 
non-resident partner came to the Supreme Court of the United 
States on writ of error, on the ground that the judgment by 
default was a denial of due process of law. Counsel for the 
plaintiff in error attacked the constitutionality of the Texas 
statute, relying on D’Arcy v. Ketchum” as establishing that as 
to the partner not served such judgments could have no extra- 
territorial effect, and contending further that the only reason 
such judgments had ever been given any effect in the states 
where rendered was because there was no Fourteenth Amend- 
ment to make their validity a federal question; and therefore 
that under the doctrine so recently laid down by the Supreme 
Court in Pennoyer v. Neff, a judgment which had always been 
considered void when the question came up in another state 





74 732 U.S. 524 (1880). 
75 1895 Tex. Rev. Srat., §§ 1224, 1347. 
76 Supra, p. 804. 
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under the full faith and credit clause, was now void even in the 
state where rendered for want of one of the requisites of due 
process, namely, jurisdiction over the person against whom it 
was rendered. It was argued very forcibly that since the judg- 
ment would bind after-acquired property, it could only be con- 
sidered a judgment in personam.”’ But the Supreme Court of 
the United States met this objection by pointing out that there 
was no attempt to proceed against the person of the partner not 
served; that the action was only against E. C. Sugg individually 
(the partner served), “and against E. C. Sugg & Bro., treating 
the partnership as a distinct legal entity. So far as J. D. Sugg 
was concerned, it bound the firm assets only, and could not be 
proceeded on by execution against his individual property.” 

Whether or not Sugg v. Thornton was a square holding on the 
point,’* the case has apparently convinced the profession that the 
Fourteenth Amendment does not prevent the rendering of a 
personal judgment against a partnership in the firm name, based 
on service upon fewer than all the partners. As the Supreme 
Court said in another connection, in Wheeler v. Sohmer, 


“Tt would be an extraordinary deduction from the Fourteenth 
Amendment to deny the power of a State to adopt the usages and 
views of business men in a statute on the ground that it was depriving 
them of their property without due process of law.” ” 


The same result was reached in a recent case in the Circuit Court 
of Appeals, Esteve Bros. & Co. v. Harrell,°° where suit was 
brought against a partnership in the firm name, and service was 
had, not upon a partner, but upon a local managing agent in 
charge of the partnership business. Action was brought in 





77 See page 7 of the brief for the. plaintiff in error. 

78 It must be admitted that there was some doubt whether the question of 
constitutionality of the statute had not been waived by: the plaintiff in error. 
The entire brief of the defendant in error is confined to proving that the con- 
stitutional question was not properly before the Court, and the main ground 
of the opinion appears to accept this contention. But if the Court had had 
any doubts as to the constitutionality of the statute it could easily have rested 
its opinion exclusively on this other ground. The fact that it did consider the 
constitutional point shows how certain the Court was that the statute was 
unobjectionable. 

79 233 U. S. 434, 439 (1914). 

80 272 Fed. 382 (5th Circ., 1921). 
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Louisiana against Esteve Bros. & Co., a commercial firm, alleged 
to be domiciled in the City of New Orleans. The partners 
“being absent from the state at the time of the service,” sum- 
mons was served upon the local general manager pursuant to 
the provision in the Louisiana Code. The individual partners 
appeared specially for the purpose of moving that the service of 
process be quashed on the ground that they were “aliens and 
non-residents of Louisiana.” The federal District Court denied 
the motion, and was affirmed by the Circuit Court of Appeals. 
The court relied on Sugg v. Thornton,” pointing out that the 
suit was against the firm and not against the non-resident 
partners; that the firm being recognized in Louisiana as a dis- 
tinct legal entity “‘may, by agents or representatives other than 
its component members, be present and subject to be dealt with 
at a place where no member of the firm is.” Judge King in a 
concurring opinion emphasized the point that the judgment 
based on such service will “ bind only the legal entity and operate 
as a lien on its property.” Of course the court in Esteve Bros. 
v. Harrell did not have directly before it the question of what 
effect should be given to such a judgment when sued on in 
another state, but unless the theory of Pennoyer v. Neff is to be 
rejected in its application to suits against partnerships, the 
decision holding that the judgment is valid in Louisiana as a 
personal judgment against the firm would involve the necessary 
consequence that it is entitled to similar effect elsewhere. 

It may seem curious that the court in Esteve Bros. v. Harrell 
did not discuss or even cite Flexner v. Farson.** In that case a 
Kentucky statute provided in substance that whenever non- 
residents of Kentucky were carrying on business within the 
state, whether as individuals or in partnership, a personal action 
might be brought against such non-residents by service of 
summons on the local agent in charge of such business within 
the state. Under this statute a Kentucky court gave what pur- 
ported to be a personal judgment against A and B, non-resident 
partners, based upon service on one Washington Flexner, who 
had at one time been the local agent of the partners but had 
ceased to be such at the time service was made upon him. An 





81 132 U. S. 524 (1889). 82 248 U. S. 289 (19109). 
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action of debt was brought on this judgment against the partners 
in an Illinois court, and that court refused to give effect to the 
judgment because it was held to be void under the Fourteenth 
Amendment. On appeal to the Supreme Court of the United 
States it was held that the Kentucky judgment was not entitled 
to full faith and credit in Illinois. Because of certain expressions 
in the opinion, Flexner v. Farson has sometimes been taken to 
have decided that a state may not validly provide for service of 
process upon non-residents doing business within the state, by 
service upon an agent, even in respect of actions arising in the 
state out of the business therein conducted. The contrary view 
has been ably maintained,** with the support of a dictum in 
Pennoyer v. Neff; ** and it may be that Flexner v. Farson can 
be distinguished on the narrow ground that the person who was 
served in that case had ceased to be the agent of the defendants 
at the time of service.*° 

However this may be, there seems to be no doubt that this 
case presents no obstacle to a suit against a firm as a legal entity 
even though the partners are all non-residents, provided the 
court does not purport to give in addition a personal judgment 
against the absent partners affecting their separate estates. That 
was the trouble with the Kentucky statute in Flexner v. Farson. 
It did not, as is carefully provided in the Colorado statute, make 
a distinction between suits against the firm as a legal unit and 
suits against the partners individually. Esteve Bros. & Co. v. 
Harrell is therefore quite consistent with the doctrine of Flexner 
v. Farson, taken at its widest sweep. 





83 See Scott, FUNDAMENTALS OF PROCEDURE, 34-69, reprinted from 32 Harv. 
. Rev. 871. 

84 95 U. S. 714, 735 (1877). 

85 The headnote to the case states the proposition.that “A State has no 
power to provide that nonresident individuals, in suits growing out of their 
business transacted within the State through a local agent, shall be bound by 
process served upon him after the agency is at an end; and a judgment against 
a firm of nonresidents, based upon such service, is void.” (Italics ours.) But 
there are several state decisions which cannot be distinguished on this narrow 
ground, and which hold that a state cannot give a personal judgment, binding 
the separate estates of non-resident partners, based upon service on an agent 
in charge of the local business. Caldwell v. Armour, 1 Pennewill (Del.) 545, 
43 Atl. 517 (1899); Knox Bros. v. E. W. Wagner & Co., 141 Tenn. 348, 209 
S. W. 638 (1919). 
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Reference may be had to the English practice and decisions 
for support of the distinction just suggested. The Rules of the 
Supreme Court adopted in 1876 provided that partners might 
be sued in the firm name; that service might be made upon “ any 
person in charge at the principal place of business of the firm 
within the jurisdiction”; that a judgment so obtained against 
the firm might be enforced by levy of execution on the firm 
property or the individual property of any partner.** In the 
leading case of Russel v. Cambefort *’ suit was brought against a 
French firm doing business in London, on a cause of action aris- 
ing in England. Service was made upon the managing agent in 
charge of the London business. It was held that the service 
should be set aside. Cotton, L. J., said that the general terms of 
the Supreme Court Rules must be construed in conformity with 
acknowledged principles of international law; that while a for- 
eign corporation may be considered as having a “ legal existence ” 
in the place where it carries on business, “ it cannot be said that a 
private partnership, or its members can be considered as resident 
in this country simply because they are carrying on business 
here.” (Italics ours.) 

But in 1891 the Rules of the Supreme Court were amended to 
provide specifically for suits against firms doing business in Eng- 
land, with service on the person in charge, “ whether any of the 
members thereof are out of the jurisdiction or not”; execution 
to run “ against any property of the partnership within the juris- 
diction,” or against any partner served or appearing.** Provision 
is thus made, as in the American statutes, and as was not done 
under the earlier rules, for a dissociation of the liability of the 
firm as a business unit from the personal liability of the partners 
who may not have been served with process. In Worcester City 
& County Banking Co. v. Firbank Pauling & Co.*° the amended 
Rules were held to authorize suit against a colonial partnership, 
both partners of which were non-residents, with service on the 





86 See Order IX, Rule 6, Order XLII, Rule 10, Rules of the Supreme Court, 
1876. See Wutson, Practice oF THE SUPREME Court, 7 ed., 146. 

87 23 Q. B. D. 526 (1880). 

88 Order XLVIII A, Rules 1, 3 and 8. See 1924 ANNUAL PRACTICE, 817. 
The Amended Rules are quoted in Wigram v. Cox, Sons, Buckley & Co., [1894] 
1 Q. B. 792, 793, n. 

89 [1894] 1 Q. B. 784. 
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agent in charge of the London branch business, it being pointed 
out that the judgment would not have any personal effect on 
the partners who were outside the jurisdiction.” 

From the point of view of the English courts these Rules of 
the Supreme Court are treated as having the effect of an act of 
Parliament, which may be construed in the light of doctrines of 
international law, but which cannot be disregarded, however 
much opposed to such doctrines.’ But from the point of view 
of students of the Conflict of Laws the Rules would seem to have 
a somewhat greater significance than mere declarations of 
legislative policy. Framed as they are by a non-partisan, non- 
political, judicial body, it is fair to infer that they are regarded 
by the English judges as in conformity with the general prin- 
ciples of international law. In this aspect they have at least 
the persuasiveness of an advisory opinion rendered without argu- 
ment of counsel. Thus the English practice lends its support to 





90 It may be noted that Order XLVIII, Rule 11, provides that where a 
sole trader does business in England under a firm name, he may be sued in 
that name, “and, so far as the nature of the case will permit, all rules relating 
to proceedings against firms shall apply.” MaclIver v. G. & J. Burns, [1895] 2 
Ch. 630, decided that this rule did not authorize service upon a resident agent 
in charge of the local business of a non-resident individual. Lindley, L. J., 
pointed out (p. 635) that in the case of a partnership “ you may sue them 
under the firm name, and get judgment against the firm, which judgment can be 
executed against its assets in this country. But when you come to apply that 
to a single individual it will not work, because there are no joint assets. In 
the case of a firm consisting of two or more persons, a judgment against the 
firm will affect only the joint assets, and cannot be made the foundation of 
a claim on the assets of the individual partners. A judgment against an in- 
dividual who carries on business is against him and him only.” Whether doing 
business within the jurisdiction is sufficient, under the rules of international 
law, to authorize the giving of a personal judgment against a non-resident. in- 
dividual, based on service upon a local agent, may be considered doubtful in 
the United States, in view of Flexner v. Farson, 248 U. S. 289 (1919). But 
see Scott, FUNDAMENTALS OF PRocEDURE, 34-69. Apparently the English judges 
do not regard it as a valid basis of personal jurisdiction over a non-resident. 
However this may be, the English Rules of the Supreme Court, and the cases 
applying them, do recognize a dissociation of the firm as a business unit from 
the partners who compose it which is something more than the dissociation of 
the business of a sole trader from his activities apart from it. And they do in 
effect give judgments in personam against partnerships, enforceable against the 
firm property. 

91 See Russel v. Cambefort, 23 Q. B. D. 526 (1889); Western Nat. Bank v. 
Perez, [1891] 1 Q. B. 304. 
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the great body of American statutes, upheld in the state courts, 
and declared to be in conformity with the federal Constitution in 
Sugg v. Thornton and Esteve Bros. & Co. v. Harrel,® which 
allow what is in effect a judgment in personam against the firm 
entity, although there is no personal jurisdiction over the 
partners. 

As a matter of practical justice, there seems no difference be- 
tween enforcing such a judgment against firm property later 
brought into the state where the judgment was rendered, and 
giving effect to it in another state. Certainly a state which, like 
Colorado or Louisiana, has a statute under which a firm may be 
sued as a legal entity, ought to give effect to an English judg- 
ment based on the same jurisdictional facts. International 
doctrines governing the recognition of foreign judgments should 
have the capacity for adaptation to a theory of jurisdiction which 
has become so generally recognized as a basis for rendering 
original judgments against partnerships. 

When the question comes up under the full faith and credit 
clause of the federal Constitution, it would seem, for reasons 
already stated, that the enforcement of such a judgment of a 
sister state is mandatory, at least where both states recognize the 
firm as a legal entity for purposes of suit. If, however, the judg- 
ment is sought to be enforced in another state, where the common 
law procedure against partners is still in force, and where 
no formal recognition has been given to the partnership entity 
as a legal person capable of suing and being sued in the firm 
name, there may seem to be some difficulty in giving effect to 
the judgment. In the case of Denver Municipal Irrigation Dis- 
trict v. Doherty the partnership of Henry L. Doherty & Co. 
had its principal place of business in New York where, for formal 
purposes of suit, at any rate, the law does not treat a partnership 
as a legal entity. May Colorado, by giving a judgment against 
Henry L. Doherty & Co. as a legal entity, force New York to 
accept Colorado’s conception as to the nature of a partnership? 
If the Colorado judgment runs against an entity which New 
York does not recognize, how can the judgment have any effect 
in New York? It is submitted that this dilemma is more ap- 





92 132 U. S. 524 (1880). 
93 272 Fed. 382 (sth Circ., 1921). 
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parent than real. If, by hypothesis, the judgment is valid in 
Colorado, and has a certain effect which for purposes of short 
and easy description we may say is the same as though there had 
been a personal judgment rendered against the firm as a legal 
entity, New York is bound to give it a similar substantial effect, 
even though the procedure may be different. As was said in 
Sistare v. Sistare: 


“ Although mere modes of execution provided by the laws of a State 
in which a judgment is rendered are not, by operation of the full 
faith and credit clause, obligatory upon the courts of another State 
in which the judgment is sought to be enforced, nevertheless if the 
judgment be an enforceable judgment in the state where rendered 
the duty to give effect to it in another State clearly results from the 
full faith and credit clause, although the modes of procedure to enforce 
the collection may not be the same in both States.” 


If, then, the New York court insists on regarding the partner- 
ship not as a legal entity but as a number of individuals, it may 
interpret the Colorado judgment in this way: it may say that 
the judgment in Colorado in form against “Henry L. Doherty & 
Co.” based upon service on one partner, is in effect a personal 
judgment against the partners, having only a limited effect in 
that it does not authorize execution against the separate estates 
of the partners not served. Inasmuch, therefore, as the New 
York court is compelled by Sugg v. Thornton to recognize that 
such a personal judgment against non-resident partners is valid 
within the state of Colorado for this limited purpose, the judg- 
ment must be similarly enforced in New York. In this aspect 
of the case, it does not matter whether the New York court talks 
in the language of the partnership entity or not. The New York 
procedure may be readily moulded to accomplish the substantial 
result of the Colorado judgment in the manner that Judge Hand 
adopted in East Denver Municipal Irrigation District v. Doherty; 
that is, the New York court may give a judgment in form 
against the three partners personally, but limited in its execution 
to the firm property. 

Assuming the accuracy of the preceding analysis, one need 
hardly elaborate upon the manifest convenience of the conclusion 





94 218 U. S. 1, 26 (1910). 
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arrived at. The business is an organic unit though it transcends 
state lines. When a creditor has reduced his claim to judgment 
against this unit in one state after service on a representative of 
the unit, to require him to relitigate the merits in other states, 
to which he may resort for satisfaction of his judgment, would 
necessitate as much lost motion and would be essentially as 
unfair in the case of the partnership as in the case of the cor- 
poration. There is very little difference in the objective phe- 
nomena, whether the group of persons organize their business as a 
partnership or as a corporation. For present purposes the simi- 
larity is apparent, whether we compare a corporation of three 
stockholders with a partnership of three members, or a corpora- 
tion of a thousand stockholders with a partnership of a thousand 
members, as, for instance, one of the express companies organized 
under the New York Joint Stock Association Law.** Of course 
the greater the number of partners the more obvious is the neces- 
sity of dealing with the firm as a legal unit without reference to 
personal jurisdiction over the partners. The case of the express 
companies is a pointed illustration. Would it be necessary for a 
New Jersey court to get personal jurisdiction of the many hun- 
dred “ partners ” in such an organization before it could render 
a judgment that would be entitled to enforcement in New York 
against the company’s property there situated? °° Such a sug- 
gestion is quite beyond belief. 

The problem is the same when the courts come to deal with a 
large unit organized as a business trust, where, because of certain 
powers of control reserved in the declaration of trust, innumer- 
able shareholders may be held to be partners.*’ 





%5 People v. Coleman, 133 N. Y. 279, 31 N. E. 96 (1892); Hibbs v. Brown, 
t90 N. Y. 167, 82 N. E. 1108 (1907). 

96 These New York joint stock associations have commonly been sued in 
other jurisdictions as legal entities. Saunders v. Adams Exp. Co., 71 N. J. L. 
520, 58 Atl. rror (1904); State v. Adams Exp. Co., 66 Minn. 271, 68 N. W. 
1085 (1896); Williams v. United States Exp. Co., 195 Mo. App. 362, 191 S. W. 
1087 (1917). But see White v. Shipley, 48 Ut. 496, 160 Pac. 441 (1916). No case 
has been found where such a judgment was sued on in another state. 

87 See Calvert Magruder, “ The Position of Shareholders in Business Trusts,” 
23 Cor. L. Rev. 423. In Massachusetts such an association may be sued in 
the common name as a business entity, service to be made on one of the “ trus- 
tees,” and “its property shall be subject to attachment and execution in like 
manner as if it were a corporation.” See 1921 Mass. Gen. Laws, c. 182, $6. 
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There remains the question to be considered more particularly: 
when is a partnership subject to the jurisdiction of a court in 
personam? ‘The corporation analogy is helpful, but not in all 
respects apposite, as will subsequently appear. 

“Obviously the state which creates a corporation has the 
necessary control over it to serve as a basis of jurisdiction; ” * 
though the common explanation that such a corporation is 
“domiciled ” within the state is open to certain objections, where 
the corporation has its principal office and business in another 
state.” 

The basis of jurisdiction over foreign corporations has been a 
more troublesome problem.’°° Mere temporary presence,’” or 
even residence within the state of a principal officer, is not 
enough,’’’ even though the corporation may own property there- 
in,°* and even though such officer is served while in the state to 
negotiate a purchase of goods for the corporation.** Nor is it 
sufficient that the corporation advertises its wares within the state 
and sends agents therein for the sole purpose of soliciting 
orders.*°° The foreign corporation must be “ doing business 
within the state,” and this implies “a course of business, not a 
single transaction.” *°° 





See Malley v. Howard, 281 Fed. 363, 371 (1st Circ., 1922); Bartley v. Andrews, 
202 N. Y. Supp. 227 (App. Div., 1923). The same thing is true in Texas. See 
Wells v. Mackay Telegraph-Cable Co., 239 S. W. 1001, 1007 (Tex. Civ. App., 
1921). In other words a creditor has an alternative remedy of getting a judg- 
ment against. the company or “trust” as a legal entity, but such judgment 
does not impose any personal liability upon the shareholders or “ partners.” 

98 See Scott, FUNDAMENTALS OF PROCEDURE, 47. 

99 See HENDERSON, THE PosITION OF FOREIGN CORPORATIONS IN AMERICAN 
ConsTITUTIONAL LAw, 190-194. 

100 The present article can touch upon this point only in the most summary 
manner. For detailed consideration of the problem, see Scott, FUNDAMENTALS OF 
PROCEDURE, 34 et seg.; HENDERSON, op. cit., 77 et seq. See William F. Cahill, 
“ Jurisdiction Over Foreign Corporations,” 30 Harv. L. Rev. 676. See also 33 
Yate L. J. 547. 

101 Philadelphia & Reading Ry. Co. v. McKibbin, 243 U. S. 264 (1917). 

102 St. Clair v. Cox, 106 U. S. 350 (1882); Kendall v. American Automatic 
Loom Co., 198 U. S. 477 (1905); Riverside Mills v. Menefee, 237 U. S. 189 
(1915). 

103 Caledonian Coal Co. v. Baker, 196 U. S. 432 (1905). 

104 Rosenberg Co. v. Curtis Brown Co., 260 U. S. 516 (1923). 

105 People’s Tobacco Co. v. American Tobacco Co., 246 U. S. 79 (1918). 

106 International Harvester Co. v. Kentucky, 234 U. S. 570, 585 (1914). 
See Minnesota, etc. Ass’n v. Benn, 261 U. S. 140 (1923); Bank of America v, 
Whitney Bank, 261 U. S. 171 (1923). See also 36 Harv. L. Rev. 327. 
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When a foreign corporation is thus doing business within the 
state, it is said by the earlier cases to have “ impliedly consented ” 
to any reasonable mode of service provided by law.’ But in 
many cases the consent theory was demonstrably based on 
fiction,’ so that of recent years the Supreme Court has with 
fair regularity based the jurisdiction on the corporate “ presence ” 
within the state.’°° 

In Philadelphia & Reading Ry. Co. v. McKibbin, Mr. Justice 
Brandeis said: 


“ A foreign corporation is amenable to process to enforce a personal 
liability, in the absence of consent, only if it is doing business within 
the State in such manner and to such extent as to warrant the in- 
ference that it is present there.” *?° 


Is this theory of presence likewise based on fiction? Not if we 
mean no more by corporate presence than an external manifesta- 
tion of the group activity. That is a reality which our senses 
can readily perceive. But of course this use of “ presence” is’ 
an effort to fit the corporation into one of the conventional cate- 
gories of personal jurisdiction (presence, consent, domicil, al- 
legiance) which had reference originally to individuals. This, 
however, can only be done by an analogy, and not a perfect one 
at that. The non-resident individual is not “ present” though 
he manifests his will by the acts of agents within the state. The 
individual cannot be “present” in several states at the same 
time, though the corporation can, in the sense in which the word 
is applied to it. The individual is subject to the jurisdiction of 
the courts if he is served within the state while on a visit of one 
hour’s duration, but the corporation manifesting group activity 





107 Lafayette Ins. Co. v. French, 18 How. (U. S.) 404 (1855). 

108 The consent theory is elaborately dissected and criticised by the writers 
cited in note 100, supra. 

109 St. Louis S. W. Ry. v. Alexander, 227 U. S, 218, 226 (1913); Inter- 
national Harvester Co. v. Kentucky, 234 U. S. 5709, 583, 588, 589 (10914); 
Philadelphia & Reading Ry. Co. v. McKibbin, 243 U. S. 264, 265 (10917); 
People’s Tobacco Co. v. American Tobacco Co., 246 U. S. 79, 84, 87 (10918); 
Rosenberg Co. v. Curtis Brown Co., 260 U. S. 516, 517 (1923); Bank of 
America v. Whitney Bank, 261 U. S. 171, 173 (1923). See to the same effect 
in England, Logan v. Bank of Scotland, [1904] 2 K. B. 495; La Compagnie 
Générale Transatlantique v. Thomas Lord Co., [1899] A. C. 431. 

110 243 U.S. 264, 265 (1917). 
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within the state of a similar fleeting nature is said not to be 
“ present.” *"* And even if the foreign corporation is “‘ present ” 
in the sense above defined, it is still an open question how far the 
corporation may be sued in respect of causes of action that arose 
outside the state, though there is no such limitation when an indi- 
vidual non-resident defendant is present.’ 

Nothing seems to be gained, therefore, by clothing i in terms of 
corporate presence a result which is really arrived at on considera- 
tions of policy and fairness. Stripped of all verbal dressing, what 
have the courts done? They have evolved a rule that a foreign 
corporation by the mere fact of doing business within the state 
(as that phrase from time to time is defined by a process of 
inclusion and exclusion) may be subjected to a personal judg- 
ment based on a reasonable mode of service and the other requi- 





111 But such a corporation, though not doing business in the state in such 
sense as to be deemed “ present” for purposes of service of process, may be 
deemed a “person within the jurisdiction” for the purpose of claiming the 
benefit of the equal protection of the laws guaranteed in the Fourteenth Amend- 
ment. Kentucky Finance Corp. v. Paramount Auto Exchange Corp., 262 U. S. 
544 (1923). 

112 Tf a foreign corporation is engaged in interstate commerce, a state 
statute providing for service on an agent within the state in causes of action 
having no relation to the business conducted therein, or to citizens of the state, 
is invalid as being unduly burdensome on interstate commerce. Davis v. 
Farmers Co-op. Equity Co., 262 U. S. 312 (1923). The Court expressly left 
open the question whether such a statute would be invalid under the Fourteenth 
Amendment. It would seem not, in view of Barrow Steamship Co. v. Kane, 
170 U. S. 100 (1898). But in Simon v. Southern Ry., 236 U. S. 115 (1915), 
such a statute was held invalid under the Fourteenth Amendment, where it 
provided for service on a public official who apparently was under no official 
duty to communicate the information to the corporate officers. See comment on 
this case in Scotr, FUNDAMENTALS OF PROCEDURE, 53, 56; HENDERSON, PosITION 
OF ForEIGN CorPORATIONS IN AMERICAN CoNSTITUTIONAL Law, 93 et seq. The 
point was left open in Philadelphia & Reading Ry. Co. v. McKibbin, 243 U. S. 
264, 268 (1917). 

Of course there is no difficulty with reference to suit on causes of action 
arising outside the state where the corporation has actually designated an agent 
to receive service within the state. Pennsylvania Fire Ins. Co. v. Gold Issue 
Milling Co., 243 U. S. 93 (1917). Cf. Philadelphia & Reading Ry. Co. v. Gilbert, 
245 U. S. 162 (1917); Chipman, Ltd. v. Thomas B. Jeffery Co., 251 U. S. 373 
(1920); Mitchell Furniture Co. v. Selden Breck Co., 257 U. S. 213 (1921). 

In St. Louis S. W. Ry. Co. v. Alexander, 227 U. S. 218 (1913), service on 
a resident director as provided by statute in New York was upheld where the 
contract of shipment had been made in another state but the cause of action 
“accrued in New York by the failure to keep the contract for the safe delivery 
of the goods there.” See Maverick Mills v. Davis, 294 Fed. 404 (D. Mass., 1923). 
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sites of due process.** A qualification of this statement in 
respect of causes of action arising outside the state is indicated 
in the preceding footnote. 

Considering, then, the corporation analogy so far as it is 
applicable, the following suggestions are offered to meet the 
problem of personal jurisdiction over partnerships, though the 
writers disclaim any attempt to prophesy the precise lines which 
the courts will draw in their gradual delimiting of the juris- 
diction, as the cases come before them one by one and have to 
be decided with reference to various practical considerations.*™* 

1. The mere fact that partnership articles were executed 
in one state and the partnership first organized there does not 
afford such state a basis of jurisdiction over it. Assuming that 
the partnership has ceased to carry on business there, the state 
has no such control over its existence as in the case of domestic 
corporations.*** 

2. The state where the partnership has its principal place of 
business, its “ home office,” its center of administration, may 
properly be described as its domicil. Irrespective of where the 
partners reside, and irrespective of where the cause of action, if 


transitory in character, arose, the courts of such state may 
render a valid judgment based upon service on one partner,**® 
as provided in the Colorado statute,’”’ or on a sufficiently repre- 
sentative local agent, as provided in Nebraska, Louisiana, and 
elsewhere.*** : 

3. Any other state within which the partnership is “ doing 
business,” as that term is defined in the corporation cases, may 





118 See Hand, J., in Smolik v: Philadelphia & Reading Coal & Iron Co., 
222 Fed. 148 (S. D. N. Y., 1015). 

114 See a discussion of the problem by William F. Cahill, “ Jurisdiction Over 
Foreign Corporations,” 30 Harv. L. Rev. 676, 703 et seq. 

115 The statement in the text probably would not be applicable to the so- 
called “ Partnership Association” of Pennsylvania. Great Southern Fire Proof 
Hotel Co. v. Jones, 177 U. S. 449 (1809). And perhaps not to joint stock asso- 
ciations organized under the New York statute, nor to limited partnerships. 

116 Jf a partnership is a large joint stock association, it is probably true 
that a stockholder therein, though technically a “ partner,” is not sufficiently 
representative of the group to receive service on its behalf. 

117 See Sugg v. Thornton, 132 U. S. 524 (1889). 

118 Esteve Bros. v. Harrell, 272 Fed. 382 (sth Circ., 1921) { Empire Rice 
Mill Co. v. Neumond, 199 Fed. 800 (E. D. La., 1912). 
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authorize a personal judgment against the firm based on similar 
service of process, at least in respect of causes of action arising 
within the state out of the business there transacted. **° 

4. If the partnership in the preceding case is engaged in inter- 
state commerce, a statute authorizing a personal judgment based 
on such service in a cause of action arising outside the state will 
be invalid as an undue burden on interstate commerce, unless, 
perhaps, “ the transaction out of which it arose had been entered 
upon within the state, or the plaintiff was, when it arose, a 
resident of the state.” **° 

5. Even if such foreign partnership is engaged solely in intra- 
state commerce — as, for instance, if it owns a chain of stores 
each doing a local business in the state where situated — it is 
reasonable to assume that service on a partner or local manager 
would be held insufficient in respect of causes of action arising 
outside the state, unless, perhaps, “ the transaction ‘out of which 
it arose had been entered upon within the state, or the plaintiff 
was, when it arose, a resident of the state.” *** 





119 See Rauber v. Whitney, 125 Ind. 216, 25 N. E. 186 (1890). This was 
clearly the view expressed by the Louisiana court in Victor Cornille & DeBlonde 
v. Dun & Co., 143 La. 1045, 79 So. 855 (1918), though the court guarded itself 
against a decision on the point. Upon a subsequent appeal of the case, how- 
ever, the Louisiana court decided that it could not render a judgment against 
a partnership “domiciled” in New York, based on personal service upon 
the manager of the local business, all the partners being non-residents. Flexner 
v. Farson, 248 U. S. 289 (1919), had just been decided, and the Louisiana 
court felt bound by that decision. For the reasons already explained it is 
submitted that Flexner v. Farson was not determinative of the point. The 
English Rules of the Supreme Court, discussed above, authorize an action 
against the firm in ‘such a case. See Worcester City & County Banking Co. v. 
Firbank, Pauling & Co., [1894] 1 Q. B. 784. 

120 Davis v. Farmers Co-op. Equity Co., 262 U. S. 312, 316 (1923), suggests 
the quoted qualification in respect of foreign corporations engaged in inter- 
state commerce. 

121 There are competing analogies here. In the case of a foreign corporation 
doing a purely intrastate business, it may be that a state may authorize service 
on a local agent or officer in respect of all transitory causes of action. See 
note 112, supra. But there is still virility to the doctrine that the state’s 
jurisdiction over foreign corporations is due to its power to exclude them al- 
together from intrastate business or to prescribe conditions to their admission, 
See Flexner v. Farson, 248 U. S. 289, 293 (1919). Since non-resident individuals 
doing business in partnership are protected by the privileges and immunities 
clause of Article IV, § 2, and cannot be arbitrarily excluded from doing 
business within the state, it seems more appropriate, in the situation at hand, 
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6. If the partnership is not “ doing business ” within the state, 
the mere presence of a partner therein is not sufficient, on the 
analogy of the corporation cases, to confer jurisdiction over the 
partnership.’* 

7. If, however, all the partners are personally subject to the 
jurisdiction of a court, there seems to be no practical reason why 
suit should not be brought in the firm name, if so provided by 
statute, even though the business is being carried on exclusively 
in another state — as, for instance, in the case of a New York 
business where all the partners reside in Jersey City. And it 
should not matter where the cause of action arose.*** 

8. If the partnership, having for a time done business within 





to treat on the same basis foreign partnerships doing an intrastate business and 
foreign corporations doing an interstate business. In each case, the state may 
not constitutionally exclude the business unit, but the state should surely have 
power to provide reasonable regulations as to service of process with respect to 
causes of action arising out of the business activities within its borders. It is 
settled that the state has such power jin respect of foreign corporations doing a 
purely interstate business. International Harvester v. Kentucky, 234 U. S. 579 
(1914). But such corporations, without actual consent, cannot be sued on 
causes of action having no relation to the business conducted within the state, 
or to citizens of the state. Davis v. Farmers Co-op. Equity Co., 262 U. S. 
312 (1923). See notes 112 and 120, supra. It seems that foreign partnerships 
should be treated similarly. Cf. Kane v. New Jersey, 242 U. S. 160 (10916). 

122 The English cases have so held. Western Nat. Bank v. Perez, [1891] 1 
Q. B. 304; Dobson v. Festi Rasini Co., [1891] 2 Q. B. 92. This, indeed, may 
justify the actual decision in Hoffman v. Wight, discussed supra, p. 806, where 
it was sought to enforce against firm property in New York a judgment rendered 
in New Jersey under the joint debtor act. The New Jersey judgment was based 
upon service on one partner only, and it did not appear that the firm was 
doing business in New Jersey. Hence New Jersey had no jurisdiction to 
render a personal judgment binding on the “ firm.” 

123 As has been pointed out, the statutory procedure against the firm in the 
firm name is only cumulative. Regardless of where the business is conducted, if 
all the partners are personally subject to the jurisdiction of the court, it 
may pronounce a joint judgment against them as at common law. Such a 
judgment, being a partnership obligation, could be sued on in another state, 
where the business is being carried on, by an action either in the common-law 
or statutory form. In the case put, therefore, it is a mere matter of form 
whether the original judgment runs against the partners in their individual 
names or in the firm name. Of course, a foreign corporation doing no business 
within the state cannot be sued there merely because all the stockholders reside 
there or are served therein with process. But the direct personal liability of 
the partners for firm debts makes the corporation analogy inapplicable to this 
situation. 
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the state, withdraws therefrom, perhaps a subsequent service on 
a partner found within the state would be sufficient to authorize 
a personal judgment against the firm in respect to causes of 
action arising within the state as a result of the firm’s previous 
transactions there.’** 

9. The mere dissolution of a partnership does not destroy the 
state’s power to deal with it as an entity, because “ on dissolution 
the partnership is not terminated, but continues until the wind- 
ing up of partnership affairs is completed.” **° 

10. Interesting questions suggest themselves as to the effect 
of a change in the personnel of the firm without an interruption 
of the continuity of the business.**® 





124 Cf, the foreign corporation cases: Mutual Reserve Fund Life Ass’n v. 
Phelps, 190 U. S. 147 (1903); Hunter v. Mutual Reserve Life Ins. Co., 218 U. S. 
573 (1910). 

125 See UnrrormM PartnersHip Act, § 30. See Asbestos Mfg. & Supply Co. 
v. Lennig-Rapple Engineering Co., 26 Cal. App. 177, 146 Pac. 188 (1914); 
Thomas v. Nathan, 65 Fla. 386, 62 So. 206 (1913); Empire Rice Mills Co. v. 
Neumond, 199 Fed. 321 (E. D. La., 1921). 

126 Tt is probably more in accord with the business phenomena to treat the 
business as still the same entity, in spite of the change in personnel, as in the 
case of the corporation. When one partner retires and sells his interest to his 
co-partners at its net worth, it is not difficult to imply a promise by the 
continuing partners, as a firm, to assume the old firm debts. See Turner v. 
Jaycox, 40 N. Y. 470, 474 (1869). Cf. In re Simpson, L. R. 9 Ch. App. 572 
(1874). In this way, old firm creditors may thereafter be treated as creditors 
of the new firm, and thus the same result is reached as though the business 
were treated as the same entity throughout. But the reluctance of the common 
law to dissociate the liability of the firm as a legal unit from the personal 
liability of the partners made a difficulty when a new partner was taken into 
an existing firm. Unless there was an actual agreement of the incoming partner 
to assume liability for the old firm debts, the creditors of the old firm could 
not treat themselves as creditors of the new. The common law could not 
conceive of a partnership obligation except in terms of the unlimited personal 
liability of all the partners. See Freeman v. Huttig Sash & Door Co., 105 Tex. 
560, 153 S. W. 122 (1913). See also 19 Cov. L. Rev. 66-68. The Uniform 
Partnership Act, § 41, reaches a result in accord with the entity theory by 
providing that creditors of the “dissolved partnership are also creditors of the 
partnership so continuing the business”; and squares this result with the ag- 
gregate conception of the firm by stating that though the incoming partner 
shall be liable for all existing obligations of the old firm, “ this liability shall 
be satisfied only out of partnership property.” §§ 17, 41 (7). In any case 
where it is understood that the continuing firm shall assume the old debts, but 
the incoming partner does not assume any direct personal liability therefor, 
the Colorado statute, allowing suit against the firm as an entity, provides a 
means whereby such assumed obligation may be enforced against the continuing 
firm without affecting the separate estate of the incoming partner. 
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11. Of course a partnership may, by actual consent, subject it- 
self to the jurisdiction of a state even though it is not “ doing 
business ” there.’”’ 

12. Whether one partner has implied authority to enter an ap- 
pearance for the firm is doubtful; of course such authority may 
be specifically conferred or withheld in the partnership articles; 
and in the case of the large unincorporated joint stock companies 
with management concentrated in the hands of a designated few, 
clearly no general authority in each “ partner” to enter an ap- 
pearance can be implied in fact.’** 





127 In East Denver Municipal Irrigation District v. Doherty, supra, note 1, 
it does not distinctly appear whether the firm of Henry L. Doherty & Co. was 
“doing business” in Colorado’in such sense as to subject it to a personal 
judgment based upon service on one partner within the state. If not, then 
Judge Hand necessarily had to base his decision solely on the authorized ap- 
pearance on behalf of the firm in the Colorado action. 

128 A few cases have held that one partner has implied authority to enter an 
appearance for his co-partners, so as to subject them to personal liability. 
Bennet v. Stickney, 17 Vt. 531 (1845); Marks v. Fordyce, 5 Ohio Dec. 392 
(1872). But the prevailing view is to the contrary. Grief v. Kirk, 15 La. Ann. 
320 (1860); Phelps v. Brewer, 9 Cush. (Mass.) 390 (1852); Bean v. Mather, 
1 Daly (N. Y.) 440 (1865); Percival v. Fuller, 5 W. N. Cas. 273 (Pa., 1878); 
Haslet v. Street, 2 McCord (S. C.) 310 (1823). See Hall v. Lanning, 91 U. S. 
160 (1875). The question of authority to enter an appearance for the firm, 
sued as an entity, is somewhat different. If suit is brought against a firm in 
a state where it has never carried on business, and service is made upon a 
partner casually within the state, there seems no need to imply authority in 
such partner to enter an appearance for the firm, for without such appearance 
the court cannot render a valid judgment against the firm. But suppose the 
firm were doing business within the state, so as to be personally subject to the 
jurisdiction of the court? If the partner served were allowed to appear and 
defend on the merits in his own name, a successful defense would prevent 
the rendition of a default judgment against the firm. See Tate v. Goode, 135 
Ga. 738, 70 S. E. 571 (1911); Pratt v. Supply Co., 47 Colo. 478, 107 Pac. 
1105 (1910). See also Brack, JupGMENTS, 4 ed., § 200. But in some states 
it is held that such a partner cannot appear in his own name, where the firm 
is the sole party defendant, and that unless an appearance is entered for the 
firm a default judgment will go against it. Artana v. San Jose Scavenger Co., 
181 Cal. 627, 185 Pac. 850 (1919). In these circumstances, it seems the partner 
would have implied authority to enter an appearance for the firm. He has an in- 
terest in contesting the firm liability, and this is the only way he can do it. Of 
course, such appearance would not subject the separate persons of the co- 
partners to the court’s jurisdiction. See Ferry & Co. v. Mattox & Turner, 2 
Ga. App. 104, 58 S. E. 291 (1907); Phelps v. Brewer, 9 Cush. (Mass.) 390 
(1852). And see note 42, supra. An intermediate and more difficult case 
might arise, e.g., where it was a doubtful question of fact whether the firm 
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13. A judgment against the firm under the Colorado statute 
and similar enactments does not impose any concurrent personal 
liability on a partner not served with process nor appearing, 
whether such partner is a resident or non-resident of the state.’*® 

14. A personal judgment rendered in one state against a firm, 
within the limitations above set forth, is entitled to full faith 
and credit elsewhere, either by action on the judgment against 
the firm as an entity, where such procedure is provided by 
statute, or by an adaptation of the older form of procedure 
against partners, as in the Doherty case. 


Calvert Magruder 
Roger S. Foster. 


Harvarp Law SCHOOL. 





was “doing business ” within the state in such sense as to make it amenable to 
process. No decisions on the point have been found. 

129 As to whether the state statute could constitutionally provide for a 
personal judgment against the non-resident partners, reference has already been 
made to Scotr, FUNDAMENTALS OF PROCEDURE, 34-69. And even if all the 
partners are residents of the state, quaere whether the state could validly 
provide for service on one partner as a basis for a personal judgment against 
his co-partners. See Blessing v. McLinden, 81 N. J. L. 370, 386, 79 Atl. 347, 
350 (1911); Gale v. Townsend, 45 Minn. 357, 360, 47 N. W. 1064, 1065 (1891). 
See Scott, op. cit., 42, n. 25. 
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CONSTITUTIONALITY OF ZONING 


FAs is the regulation by districts of building develop- 
ment and uses of property. A typical zoning ordinance 
divides the territory covered by the ordinance, usually the whole 
territory of a single municipality, into districts, in each of which 
uniform regulations are provided for the uses of buildings and 
land, the height of buildings, and the area or bulk of buildings 
and open spaces. In some ordinances the boundaries of the 
use, height, and area districts overlap; in others these boundaries 
are coterminous, that is, any district has, within and through- 
out its territory, uniform use, height, and bulk regulations. By 
use regulation is meant a statement of the permitted or prohibited 
uses of property and buildings, as, for instance, residential, 
business, and industrial. Use districts are often further subclas- 
sified, as, for instance, residential districts into those restricted to 
single-family houses and those in which multiple-family or apart- 
ment structures are permitted; business districts into central and 
local, or those in which light manufacturing is permitted or 
excluded; industrial districts for light manufacturing, for heavy 
but non-nuisance types of industry, and nuisance or unrestricted 
districts. Height regulations fix the height to which buildings 
or portions thereof may be carried. Bulk regulations fix the 
amount or percentage of the lot which may be occupied by a 
building or its various parts, and the extent and location of open 
spaces, such as building set-backs, side yards, and rear yards. 

“ Zoning” may, perhaps, be an unfortunate designation, in 
that it may produce an impression of large, more or less con- 
centric areas, as in the zone system of street-railroad fares. As 
a matter of practice, the “ zones” or districts are usually of all 
sorts of irregular shapes, and of sizes varying from one side of 
a city block or the four lots of a single street intersection to 
great areas of many square miles. 

Zoning has had a remarkable spread in the United States. The 
first comprehensive zone ordinance may be said to be that of 
New York City, enacted in 1916. According to the latest 
bulletin of the United States Department of Commerce, two 
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hundred and eight municipalities have been zoned, and over 
twenty-two million inhabitants (or forty per cent of the urban 
population) are living in zoned territory. While some evidence 
has been discovered pointing to the practice of zoning in ancient 
times, and modern European countries have zoned their cities to 
some extent, still, both by virtue of the principles and methods 
in vogue in the United States and the extent to which they have 
been applied, zoning, as exemplified in this country, is dis- 
tinctively an American movement. 

With one or two exceptions, zone ordinances have been passed 
in exercise of the police power and not of eminent domain. A 
few cases have expressly held that restrictions upon the use of 
property or height of buildings may be imposed by means of 
eminent domain.’ There are, however, decisions indicating that 
such regulation is not a taking of property for public use and, 
therefore, not within the scope of eminent domain.’ Even if 
this constitutional difficulty were overcome, the practical diffi- 
culties of acquiring by appropriation the right to impose the 
varied and complicated regulations of a comprehensive zone plan 
would be insuperable. The benefits of zoning are obtainable 
only by means of the police power. The constitutional limita- 
tions upon eminent domain, such as the requirement that com- 
pensation be paid, have no relevance where an ordinance is an 
exercise of the police power. There are constitutional limitations 
upon the exercise of this power; but where the issue concerns 
the validity of a measure enacted under the police power, the 
citation of constitutional provisions relating to eminent domain 
is a confusion of different powers and principles. Some of the 
opinions in zoning cases contain examples of this confusion. 

It is not necessary to burden this article with the conven- 
tional definitions of the police power, or with judicial expressions 
of the truisms that it extends to all the public needs, that it 
grows with the needs, that it has constitutional limits, that it is 





1 Kansas City v. Liebi, 252 S. W. 404 (Mo., 1923); Att’y Gen’l v. Williams, 
174 Mass. 476, 55 N. E. 77 (1899); State ex rel. Twin City Bldg. & Investment 
Co. v. Houghton, 144 Minn. 1, 174 N. W. 885 (1919). See also Pera v. Village 
of Shorewood, 176 Wis. 261, 186 N. W. 623 (1922). 

2 See Pontiac Improvement Co. v. Board of Commissioners, 104 Ohio St. 
447, 135 N. E. 635 (1922). 
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for the promotion of the public health, public order, public con- 
venience, public morals, public prosperity, and the general wel- 
fare, that the law or ordinance in question must bear some 
reasonable relationship to those purposes. The Constitution may 
not change, but the conditions and therefore the needs do change. 
The rapidly growing industrial city of today presents problems 
for legislative solution by methods which would have been inap- 
propriate to more rural and pioneer conditions. What is the 
meaning of “ reasonable,” when we speak of reasonable relation- 
ship to public health? A strict, anxious adherence to the prin- 
ciple of separation of legislative and judicial power would result 
in defining reasonable to mean that the reasoning faculties of 
an intelligent legislator, exercised with some degree of care and 
honesty, could discover and credit a tangible, palpable relation- 
ship between the measure under consideration and the promo- 
tion of health. In many police power cases the courts have 
adhered to this super-scrupulous limitation of their function. As 
we all know, however, in actual practice in constitutional cases, 
“reasonable ” often signifies little more than that the court does 
not feel that the measure under discussion is going too far, or, 
in other words, that, to the mind of the court, the balance of 
considerations of private and public interests has been fairly 
maintained. A new type or mode of property regulation is not 
likely to sustain itself in the courts, unless it can be shown to 
bear some analogy to recognized and sanctioned traditional 
methods of regulation. Consequently, as a practical if not a 
strictly logical matter, some brief reference to the analogies is 
appropriate. 

What, for example, is the relationship of zoning to the law of 
nuisances? The term “nuisance” is usually applied to those 
developments which are offensive in the most crude and obvious 
way, in which cause and effect are not only quite obvious to 
the naked ear or nose, but are also not far apart in either space 
or time. A slaughter-house or foundry next door to a residence, 
throwing its odors or clanging noises into that residence over 
an intervening space of a few feet, is a nuisance. The law of 
nuisance, however, has precepts and a philosophy, as well as 
illustrations. The philosophy underlying the above illustration is 
nothing more or less than the old adage that a man shall not so 
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use his property as to injure another; and the precept, that a 
man may not send noise or odor or other disturbing substance 
or vibration into or onto his neighbor’s property. The law of 
nuisance operates by way of prevention as well as by suppres- 
sion. The zoning ordinance, by segregating the industrial dis- 
tricts from the residential districts, aims to produce, by a process 
of prevention applied over the whole territory of the city through- 
out an extensive period of time, the segregation of the noises and 
odors and turmoils necessarily incident to the operation of 
industry from those sections in which the homes of the people 
are or may appropriately be located. The mode of regulation 
may be new; but the purpose and the fundamental philosophy 
are the same. If, as is the case, one of the aims of zoning be 
to segregate industrial and commercial street traffic from the 
lighter and quieter forms of traffic, by means of the segregation 
of the districts in which these different types of traffic normally 
develop, then zoning becomes obviously a mode of prevention 
of noise. True, the noiseless or odorless plant is excluded along 
with the nuisance type. Experience demonstrates, however, that 
the advent of the first non-residential structure in a residential 
neighborhood makes it more unfair and therefore more difficult 
to prevent the arrival of the second, even though the second be 
more nearly a nuisance type than was the first; that these non- 
residential structures tend to locate themselves in a scattered 
and spotty manner, thus harming a larger territory than would 
- be affected if they were more compactly situated; that often the 
neighborhood becomes blighted as a place of habitation, with- 
out substantially developing as a business or industrial district; 
that, consequently, the single new plant, however non-nuisance 
in itself, may not be inoffensive, or, at least, falls well within 
the settled principle of constitutional law which permits the in- 
nocuous to be included within the prohibition or regulation when 
such inclusion is reasonably necessary in order that the harmful 
may be successfully combatted. The Constitution may not 
recognize any modern right to more highly sensitized nerves or 
ears or noses than those of our forefathers; but it surely per- 
‘mits us to learn by experience and to have some degree of imagi- 
nation. Experience demonstrates that unregulated city growth 
tends to subject the home districts to offensive enviroment; and 
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not much imagination is needed to realize that zoning can counter- 
act this tendency. 

The law concerning highway obstruction furnishes another 
analogy. The owner of property abutting on a street may be 
forbidden to place a permanent or temporary obstruction across 
the sidewalk. The owner of a sky-scraper might, within the 
bounds of reason, be held to contribute more than his fair share 
of street obstruction, in the stream of pedestrians and vehicles 
which he draws to or pours out from his property. The law may 
constitutionally prohibit the abutting property owner from staging 
in his show window an entertainment that would tend to attract 
a crowd to that part of the street. The very number of persons or 
vehicles drawn to a section of the street by the high buildings 
located along it may be equally obstructive. Limitations of 
height or of other forms of buildings intensity have an obvious 
relationship to freedom of movement on the highway and to 
traffic control. : 

The regulation of intensity of building development, as a 
means of preventing excessive gathering of human beings within 
a designated space, is a recognized mode of constitutional exer- 
cise of the police power. Tenement-house and factory regula- 
tions specify standard minima of space per capita of occupants 
or operatives. Analogously, the zone plan measures the terri- 
tory of the city available for development, estimates the number 
of human beings who will live and work within the territory 
during the period of the life of the ordinance, gathers the topo- 
graphic, economic, and social facts of the territory, and, apply- 
ing recognized principles of health, safety, economic prosperity, 
convenience, and so forth, to these measurements, estimates, and 
facts, determines such distribution of future residential, business, 
industrial, and public structures, and such standards of bulk 
and height of buildings, as will moderate unwholesome and in- 
convenient congestion during the process of the growth of the 
city’s population, business, and industry. Zoning is an applica- 
tion to the whole territory of the community of the same basic 
motives and principles as justify, in the constitutional sense, 
the right to regulate congestion within the space of an individual 
piece of property or plant. Building laws specify standards of 
sunlight within the workshop or apartment. Building-height 
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limitation is designed, among other results, to regulate the amount 
of darkness which one building may throw into adjacent build- 
ings or into those across the street. 

The limits of this article do not permit an exhaustive indica- 
tion of all the analogies of zoning ordinances to sanctioned modes 
of property regulation. The above will serve as sufficient illus- 
trations. Perhaps another analogy might be referred to in pass- 
ing, and that is the recognized power to enforce codperation upon 
members of a group similarly situated, for the direct benefit of 
all of the group, with indirect benefit to the general public. 
The classic case is that of the enforced joint guarantee of bank ' 
deposits, where the principle is expressed: 


“Tt would seem that there may be other cases beside the every day 
one of taxation, in which the share of each party in the benefit of a 
scheme of mutual protection is sufficient compensation for the cor- 
relative burden that it is compelled to assume.” * 


In the case of a zone plan, each piece of property pays, in the 
form of reasonable regulation of its use, for the protection which 
the plan gives to all property lying within the boundaries of 
the plan.* 

These analogies have been sufficiently discussed to show that 
zoning represents no radically new type of property regulation, 
but merely an extension or new application of sanctioned tradi- 
tional methods for sanctioned traditional purposes. That intel- 
ligent and honest men do believe that zoning promotes the public 
health, safety, order, convenience, prosperity, and welfare, is 
attested by quantities of testimony of lawyers, real-estate 
operators, physicians, public-health and housing experts, persons 
experienced in financing building construction, accident insur- 
ance actuaries, police and fire chiefs, and others, not to speak 
of the city-planning and zoning experts themselves. The evils 
that need to be conquered or reduced are obvious. The blighted 
districts in every municipality furnish depressing evidence of the 
harmful effect upon both standards of living and housing 
development of premature invasion of residential districts by non- 
residential uses. Promotion of the single-family home, for in- 





3 Noble State Bank v. Haskell, 219 U. S. 104, 111 (1911). 
4 This aspect is mentioned in State ex rel. Carter v. Harper, 196 N. W. 451 
(Wis., 1923). 
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stance, is deemed good public policy in America. It requires little 
reasoning to show that this promotion will be aided by regulations 
which protect and stabilize the single-family-home districts. 
The Housing Bureau of the federal Department of Commerce 
devotes itself extensively to the encouragement of zoning as a 
means of solving the housing problem. Some of the wastes of 
the excessive congestion of today are due to a hodge-podge de- 
velopment, producing spots of uncontrollable traffic congestion, 
often with plenty of available unused street area a few yards 
away, or throwing together into an indiscriminate mass types of 
traffic which would automatically separate themselves were there 
some degree of segregation in the developments along the high- 
ways. The resources of the growing city, human or financial, 
can obviously furnish a greater degree of police protection, fire 
protection, health protection, transportation convenience, and so 
forth, if the city be developed along the lines of an ordered plan. 
Some of the conditions which are breaking the financial backs 
of our cities and reducing their adequacy or effectiveness in 
guarding the welfare of their inhabitants, are due to the confused, 
indiscriminate manner in which the cities have been built up. 
Stabilization of property values has been frequently mentioned 
as one of the purposes of zoning which form its constitutional 
basis; and undoubtedly there is a prosperity motive in stabilizing 
property values. More accurately speaking, however, stabiliza- 
tion of values is the means or by-product, not the end. Stabiliza- 
tion of the living and working environment is the object sought. 

This is not the place in which to attempt an exhaustive dis- 
cussion of the relationship of zoning to the promotion of the 
public health and other benefits which fall within the scope of 
the police power. The above is sufficient to indicate this rela- 
tionship. Judged by the standard of real, substantial relation- 
ship to the promotion of those public benefits, or by the standard 
of appropriateness as a means, or by the standard of honest, 
careful and intelligent legislators’ belief in this relationship or 
appropriateness, or by any other recognized standard of reason- 
ableness in the constitutional sense of the word, zoning plainly 
measures up to the standard. Few indeed are the legislative 
measures, state or municipal, which are preceded by so careful 
and thorough a study of the facts, or which receive such anxious 
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application of the reasoning faculties to the facts, as are given tu 
the carefully-wrought zone plan. 

Though, as we have seen, zoning and, in truth, all property ‘ 
regulation has the same fundamental basis as the law against 
nuisances, no greater fallacy could exist than that zoning is 
restricted to or is identical with nuisance regulation. On the 
contrary, the need for zoning arises from the utter inadequacy 
of the law of nuisances to cope with the problems of municipal 
growth. In fact, the exigencies of the situation have driven 
courts to such an elasticity of definition of what is or may be 
declared a nuisance, that the term has no definite meaning as 
a measure of legislative power. In Ex parte Quong Wo,’ an 
early case arising out of the Los Angeles, California, districting | 
regulations and dealing with the exclusion of a laundry from | 
a residential area, the Supreme Court of California justified the 
exclusion upon the principle that a laundry is “ of such a nature | 
that it may be confined, in the lawful exercise of the police power, 
within defined limits in a city,” which is tantamount to saying 
that a use may be excluded if it be of a kind which may be 
excluded. The irreconcilable conflicts of decisions upon public 
and private garages illustrate the situation. A conscientious 
lawyer would hardly hazard a guess as to whether his client’s | 
proposed industry will or will not be called a nuisance. 
There is something manifestly unfair in requiring the owner of 
an industry to select and pay for his site, design his plant, and 
even build, before he can obtain any degree of assurance that | 
he will be permitted to operate. Compared with this system, if 
system it can be called, a zone plan is decidedly more just; for 
the zone plan specifies the sections of the city in which the 
various types of industry may locate. | 

The confusing of zoning-law questions with nuisance questions, 
or the reducing of the constitutional law of property regulation t 
to the law of nuisances, fails to regard the principle so well ex- / 
pressed in Bacon v. Walker, where the Supreme Court of the ) 
United States said: | 






“That power [police power] is not confined to the suppression of 
what is offensive, disorderly or unsanitary. It extends to so dealing 








5 161 Cal. 220, 118 Pac. 714 (1911). 
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with the conditions which exist in the State as to bring out of them 
the greatest welfare of its people.” ° 


In other words, the police power acts not only negatively, 
but also constructively and affirmatively for the promotion 
of the public welfare. The zone-plan’s restriction of nui- 
sance industries to designated districts is not a suppression of 
nuisances, but is part of a general constructive plan whereby 
the territory of the city is allotted to different uses, in such a 
way as to prevent or reduce the various types of wastes and 
disorders of unplanned development, and to promote the con- 
veniences, economies, efficiencies, and amenities of the com- 
munity which develops according to a design. In fact, the 
zoning ordinance gives a protection to investments in nuisance 
industries by supplying a sort of legal sanction to locate in the 
designated districts." The distinctions as to validity which some 
decisions make or imply between zone regulations of nuisance 
or near-nuisance and non-nuisance uses, as, for instance, uphold- 
ing exclusion of factories from residential districts while invali- 
dating the exclusion of stores from the same districts, or uphold- 
ing exclusively residential districts while invalidating the division 
of the latter into single and multiple-family-home districts, are 
based upon a fallacious reduction of the scope of the police power 
to the limits of that branch or subdivision of this power which 
has to do with the suppression of offensive uses of property. 

This reference to the methods and purposes of the zone plan 
brings to the fore the importance of the comprehensiveness of 
the plan, and this subject is sufficiently important to justify our 
dwelling upon it at some length. Comprehensiveness may be 
of two kinds. First, an ordinance may include all three of the 
types of regulation, height, use, and bulk, or it may be limited 
to one or two of these. Districting by height alone has been 
sustained in the few cases which have reached the courts, includ- 
ing a decision of the United States Supreme Court.* There are 





8 204 U. S. 311, 318 (1907). 

7 See the recent case of Im re Permit to American Reduction Company, 
Pittsburg Leg. J. of April 5 (C. P. Ct., Allegheny Co., Pa., 1924), in which 
neighbors unsuccessfully objected to location of a reduction plant as allowed by 
the ordinance. 

8 Welch v. Swasey, 214 U. S. 91 (1909), affirming 193.Mass. 364, 79 N. E. 745 
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cases upholding use regulations exclusively.” As the zoning 

problem is largely one of distribution of population and traffic, 

and as, obviously, the number of people living, working, or 

moving in any particular portion of the city, or the traffic therein, 

is dependent not only on the uses of property but also on the 

intensity of building development, in both height and bulk, the 

combination of all three types of regulation is more thorough, 

more scientific and, therefore, more reasonable than any one of | 

these types of regulation applied alone. The comprehensive 

ordinance, consequently, has an obviously greater reasonableness | 

than mere height or use districting. | 
The comprehensiveness of the ordinance relates also to its 

geographical extent, that is, the extent to which it covers the | 

territory of the municipality. In failing to realize the signifi- 

cance of this aspect, a few courts and many who have written 

about zoning have fallen into some confusion of terminology. A | 

city might decide to zone a large portion of its territory less | 

than the whole, that is, to divide this large portion into the 

various types of height, use, and bulk districts, and such a plan 

might, without great inaccuracy, be called a comprehensive zone 

plan. But many ordinances, falsely called zoning, simply select 

a small district or special districts for protection, without any 

provision for the remainder of the territory. A customary type 

of such ordinance, much in vogue previous to the contemporary 

zoning movement and still used, is the block or residential- 

district ordinance, specifying particular residential districts or 

giving a definition of a residential block or district, and exclud- 

ing therefrom certain non-residential uses of property. Such a 

measure requires and contains no map. It protects only selected 

sections, which have developed predominantly with residential 

uses. The true zoning ordinance necessarily includes a map 

which districts the whole territory covered by the map. 
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(1907); Ayer v. Commrs. on Height of Buildings in Boston, 242 Mass. 30, 136 
N. E. 338 (1922); Cochran v. Preston, 108 Md. 220, 70 Atl. 113 (1908). See 
also Atkinson v. Piper, 195 N. W. 544 (Wis., 1923) (upholding statute fixing 
maximum heights). 

® Ex parte Hadacheck, 165 Cal. 416, 132 Pac. 584 (1913), aff'd under name ti 
of Hadacheck v. Sebastian, 239 U. S. 304 (10915); Im re Montgomery, 163 Cal. | 
457, 125 Pac. 1070 (1912). 


844 HARVARD LAW REVIEW 


Many of these block or residential-district ordinances have 
been held to be constitutional *° while others have been held un- 
constitutional."* Quite obviously, however, the block ordinance 
has traits of arbitrariness or discrimination which are absent 
from the true comprehensive zone plan. The block ordinance 
selects portions of the city for protection without any regard 
for the remaining portions, or without any attempt to allot each 
type of development to its appropriate and adequate territory. 
In effect, the block ordinance permits those who have built 
within the protected block or district to determine the uses to 
which the property of their neighbors may be put. While this 
has not been envisaged as a delegation of legislative power, it is 
in essence as fully a grant of law-making power to the designated 
percentage of owners who have built houses in the block or dis- 
trict, as would be an express provision that this same percentage 
of owners shall decide upon the admission or exclusion of a non- 
residential use into or from the block or district. In the process 
of making a comprehensive plan, of course the actual develop- 
ment, residential, business, and industrial, is taken into account 
as an important, often a decisive, factor, both for the reason 
that such development is good evidence of its appropriateness to 
the district in which it has taken place; and because an ignoring 
of the actual uses might result in grave injustices and discrimi- 
nations. ‘The comprehensive plan, however, is not a mere 
arbitrary selection of districts, or a regulation limited by things 
as they are, but is the whole community’s plan, motivated by 
the desire for the promotion of the best practicable districting 





10 Des Moines v. Manhattan Oil Co., 193 Ia. 1096, 184 N. W. 823 (1922); 
Salt Lake City v. Western Foundry & Stove Repair Works, 55 Ut. 447, 187 Pac. 
829 (1920); Knack v. Velick Scrap Iron & Machinery Co., 219 Mich. 573, 189 
N. W. 54 (1922); State ex rel. Banner Grain Co. v. Houghton, 142 Minn. 28, 
170 N. W. 853 (1919). These are simply a few illustrative cases. 

11 Following are a few of the cases of this nature, often erroneously cited as 
zoning cases: Spann v. City of Dallas, 111 Tex. 350, 235 S. W. 513 (1921); 
Willison v. Cooke, 54 Colo. 320, 130 Pac. 828 (1913); Levy v. Mravlag, 96 N. J. 
L. 367, 115 Atl. 350 (1921); People ex rel; Friend v. City of Chicago, 261 IIl. 
16, 103 N. E. 609 (1913); State ex rel. Lachtman v. Houghton, 134 Minn. 226, 
158 N. W. 1017 (1916); State ex rel. Roerig v. Minneapolis, 136 Minn. 479, 162 
N. W. 477 (1917); Romar Realty Co. v. Board of Commrs. of Haddonfield, 96 
N. J. L. 117, 114 Atl. 248 (1921) ; Clements v. McCabe, 210 Mich. 207, 177 N. W. 


722 (1920). 
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of the whole territory for the benefit of all. In short, to adopt 
a colloquialism of the day, it is the comprehensiveness which 
puts the “reason” into “ reasonableness.” A few courts have 
failed to realize this distinction..* Some courts have understood 
it, and have ruled against particular ordinances expressly because 
they were not of the comprehensive type." 

The failure to realize the significance of the comprehensive 
aspects of the ordinance in some cases has led and, until it is 
corrected, will continue to lead courts into the illogical attitude 
of keeping their eyes solely on the particular piece of property 
of the plaintiff and the immediately adjacent or neighboring lots, 
thus permitting the constitutionality of the plan of a city to turn 
exclusively upon evidence concerning a very small fraction of 
its territory. To illustrate: a plaintiff attacks the exclusion of 
business structures from the residential district in which his 
property is located in a plan which allots ample and convenient 
territory for business uses, present and future, local and central. 
If the validity of the exclusion be determined on the issue 
whether a store on the plaintiff’s property would or would not 
impair the health of the people living next door, such method 
of determination involves either a complete denial of the validity 
of any zoning, or the absurdity of deciding the reasonableness 
of one item of a zone plan by excluding from consideration the 
plan which is itself the reason for the item. The plaintiff’s 
property was placed in a residential district not because of the 
harm a store there might do to the owners or occupants of 
neighboring lots, but because the plan which allotted that dis- 
trict to homes aimed to present a reasonable districting of the 
whole territory of the city; and the logically correct issue is 
whether that plan is or is not reasonably sustainable by the facts 
about the whole territory of the city, in the light of those pur- 





12 State ex rel. Penrose Inv. Co. v. McKelvey, 256 S. W. 474 (Mo., 1923); 
City of St. Louis v. Evraiff, 256 S. W. 489 (Mo., 1923). 

13 City of Utica v. Hanna, 202 App. Div. 610, 195 N. Y. Supp. 225 (1922); 
Hayden v. Clary (Sup. Ct., N. Y., Jan. 6, 1922), unreported. See also Clements 
v. McCabe, 210 Mich. 207, 177 N. W. 722 (1920). In Atkinson v. Piper, 195 
N. W. 545, 547 (Wis., 1923), the court, upholding a statute which fixed maximum 
building heights, stated incidentally that a zone plan would be “a more scien- 
tific and satisfactory way of limiting the height and character of buildings.” 
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poses which are recognized as falling within the constitutional 
scope of the police power. 

The. number of decisions upon the constitutionality of zoning 
ordinances is not large, all of them, favorable ** and adverse,’° 
being cited below. As will be seen from these citations, there is 
a strong balance of authority in favor of constitutionality. Most 
of the favorable opinions uphold zoning in general; others are 
expressly limited to the particular regulation in issue in the case, 
though the logic of the reasoning would support zoning. With 
the exception of the Missouri cases, every adverse decision is 
expressly limited to a single piece of property or single provision 





14 Lincoln Trust Co. v. Williams Bldg. Corp., 229 N. Y. 313, 128 N. E. 209 
(1920); Palmer v. Mann, 120 Misc. 396, 198 N. Y. Supp. 548 (1923), 206 App. 
Div. 480, 201 N. Y. Supp. 525 (1923); Ware v. City of Wichita, 113 Kan. 153, 
214 Pac. 99 (1923); State ex rel. Civello v. New Orleans (and other cases of 
the same group), 97 So. 440, 445, 446 (La., 1923) — not a single comprehensive 
zoning ordinance, but dealing with several of a group of use district ordinances 
which together cover a substantial portion of the city; Boland v. Compagno, 97 
So. 661 (La., 1923); Ex parte Quong Wo, 161 Cal. 220, 118 Pac. 714 (1911) (an 
early type of use-zoning case, treated by a rather strained process as a nuisance 
case) ; Brown v. City of Los Angeles, 183 Cal. 783, 192 Pac. 716 (1920) (similar) ; 
Ex parte Hadacheck, supra, note 9 (similar) ; State ex rel. Carter v. Harper, 196 
N. W. 451 (Wis., 1923) ; State ex rel. Morris v. Osborn, 22 Ohio N. P. (N. S.) 540, 
31 Ohio Dec. 98, 197 (1920); Opinion of the Justices, 234 Mass. 597, 127 N. E. 
525 (1920); Schait v. Senior, 117 Atl. 517 (N. J., 1922) ; Cliffside Park Realty Co. 
v. Borough of Cliffside, 96 N. J.L. 278, 114 Atl. 797 (1921) ; Cohen v. Rosedale 
Realty Co., 120 Misc. 416, 199 N. Y. Supp. 4 (1923); Jn re Cherry, 193 N. Y. 
Supp. 57 (App. Div., 1922), 196 N. Y. Supp. 920 (App. Div., 1922); Cherry v. 
Isbister, 234 N. Y. 607, 138 N. E. 465 (1922); State ex rel. Dantzig v. Durant, 
2t Ohio Law Bull. and Rep. 395 (C. A., Ohio, 1923); Motor Home Inc. v. 
Hedden (Super. Ct., Los Angeles Co., Cal., Nov. 14, 1923), unreported; Kahn 
Bros. v. City of Youngstown (C—B. Ct., Mahoning Co., Ohio, 1923), unre- 
ported. See dissenting opinions of Judge White in State ex rel. Penrose Inv. 
Co. v. McKelvey, 256 S. W. 474, 479, 485 (Mo., 1923). See also opinion of 
Holt, J., in State ex rel. Twin City Bldg. & Investment Co. v. Houghton, 144 
Minn, 1, 12, 174 N. W. 885, 888 (1919). } 

15 State ex rel. Westminster Presbyterian Church v. Edgecomb, 108 Neb. 8509, 
189 N. W. 617 (1922) (involving one of the area restrictions only) ; State ex rel. 
Penrose Inv. Co. v. McKelvey, City of St. Louis v. Evraiff, and State ex rel. 
Better Built Home & Mortgage Co. v. McKelvey, 256 S. W. 474, 480, 495 (Mo., 
1923) (three cases arising from the St. Louis ordinance); Ignaciunas v. Risley, 
121 Atl. 783 (N. J., 1923); Kosloy v. Quigley (Sup. Ct., N. J., Nov. 8, 1922), 
unreported; Miller v. Board of Public Works of Los Angeles (Dist. C. A., Cal., 
Dec. 21, 1923), unreported, — not a single comprehensive ordinance, but one of 
a group of block ordinances which together covered the city; Ambler Realty Co. 
v. Euclid Village, 2t Ohio Law Bull. and Rep. 607 (U. S. Dist. Ct., N. D. Ohio., 
1924). 
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of the ordinance, though the process of reasoning is logically in- 
consistent with the basic theory of zoning. The Missouri court 
alone has expressly decided against the constitutionality of zon- 
ing; but even here questions of statutory or charter powers, as 
distinguished from constitutional issues, were involved, and 
exerted a marked influence upon some of the judges of the court. 

If the true issue be the reasonableness of the plan, the ques- 
tion then arises whether the effect of the plan on the value of an 
individual piece of property has any relevant bearing on the issue 
of constitutionality, when the plan is attacked by the owner of 
the property. The attack will generally include the accusation 
that the ordinance is “‘ confiscatory,” that its effect is a “ confisca- 
tion” of the property. These words “confiscatory” and 
“ confiscation ” came into constant use in public utility rate cases. 
Both courts and lawyers are developing a tendency to carry 
their use over into the field of private-property regulation. They 
have appeared with some frequency in zoning discussion. It be- 
comes of importance, therefore, to ascertain just what these 
words mean in relation to the constitutional limits of the power 
to regulate private property. 

That pecuniary injury from an exercise of the police power 
does not demonstrate or indicate violation of constitutional 
limitations, is too well settled to require argument or citations. 
A sufficiently striking case is Hadacheck v. Sebastian,** uphold- 
ing an ordinance of the city of Los Angeles, which was not a 
single comprehensive zoning ordinance in the contemporary 
sense, but which, together with other ordinances, constituted a 
division of the whole territory of the city into industrial and 
residential districts. Hadacheck had erected his brickyard and 
kiln in an uninhabited region several miles outside the city 
limits upon an eight-acre tract of land with soil peculiarly 
valuable for brick-making. The city boundaries later were ex- 
tended so that they took in this region. In the meantime some 
residential development had taken place. The ordinance zoned 
the region as residential, and operated retroactively so as to 
require the removal of the industry. The testimony tended to 
show that for brick-making purposes the tract had a value of 





16 Supra, note 9. 
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$800,000, whereas for residential uses its value would be reduced 
to $60,000; and unquestionably the ordinance caused an enormous 
money loss to the owner of the property. Despite this retro- 
active operation and great impairment of value, the Supreme 
Courts of both California and the United States declared the 
ordinance valid. Neither court squarely called the brickyard a 
nuisance. Even if it could fairly have been called a nuisance 
industry, that surely would not have deprived it of constitutional 
protection. If the Constitution forbids ‘“ confiscation,” one 
would seek in vain for any logical ground for placing the 
nuisance industry beyond the pale of this prohibition; especially 
if the industry had not been a nuisance when established, but 
became one solely through the action of others than its owner 
or operator. 

The argument often made that when property is held by 
its owner for a particular use, as, for instance, an industrial use, 
the prohibition of such use is “confiscatory ” because destructive 
of that use or of the property’s value derived from the possi- 
bilities of that use, is obviously the same sort of begging of the 
question and vicious circle as the proposition formerly advanced 
but now discredited, that the capitalization of the earning 
capacity of a utility may be applied as the valuation basis in 
testing the validity of a rate regulation. Surely the individual 
cannot be permitted to speculate upon the community’s not ex- 
ercising its constitutional powers, and then claim that the com- 
munity is barred from interfering with the speculation. 

In public-utility rate cases, the courts evolved the formula of 
the deprivation of a fair return upon a fair value as the measure 
of confiscation. In its application even this test has proved to 
be full of uncertainties and inconsistencies. It is not appropriate 
to purely private property, nor can a value test of any degree of 
certainty be devised for defining the limitations of the power to 
regulate private property. In public-utility cases, the courts felt 
compelled to permit themselves to become administrative tribu- 
nals, passing upon many details of rate schedules or utility 
valuations, instead of remaining within the judicial province 
of adjudicating the validity of general principles of valuation as 
applied by utility commissions, city councils, or other regulative 
bodies. Were the courts to permit themselves to determine the 
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validity of zoning or other private-property regulation by some 
mathematical test of its effect upon the value of each individual 
piece of property, we should arrive outside the domain of law 
altogether. In short, this test of “ confiscation ” is incapable of 
sufficient definiteness to be a principle of the constitutional law 
of private-property regulation. In that field the words “ confisca- 
tion”’ and “ confiscatory ” are terms of abuse and not of law. 
An examination of the cases will disclose the fact that these 
words have been employed with surprising and gratifying rare- 
ness. 

This does not necessarily signify, however, that evidence of the 
effect of the zone plan on the value of the property involved in 
the case has no relevance whatever to the constitutional issue. 
As property derives its value, to a degree, from the factor of its 
capacity for some appropriate use, a substantial impairment of : 
actual market value may, though not necessarily, indicate poor . 
zoning. The reasonableness of the plan results from the fact 
that it represents a careful attempt to apply sound zoning prin- 
ciples and standards, including a reasonable degree of recog- 
nition of the appropriateness of the various regulations to the ‘ 
different sections of the city, by reason of location, topography, 
past development, trends, and other factors. The survey pre- 
ceding the plan usually does and always should include a study 
of land values, since these constitute an important factor of the 
planning problem, especially in their bearing upon the avoidance i 
of regulations which would unnecessarily impair the earning 
capacity or the appropriate economic exploitation of property in | 
the different sections of the city. A substantial impairment of 
the actual present market value of a particular piece of property 
does not itself demonstrate or even indicate unconstitutionality, 
but it may be considered as an item of evidence, not in itself 
conclusive or decisive or even presumptive, but probative, of 
some failure to apply tenable zoning principles.’ Such evidence 
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17 Tsenbarth v. Bartnett, 206 App. Div. 546, 201 N. Y. Supp. 383 (1923), is 
an example of the proper treatment of the problem. Here property which logi- 
cally belonged in a business district was placed in a residential district solely to 
preserve a vista for a private residential park, with the result that the market 
value of the property was reduced from $55,000 to $17,000. This was rightly 
held to be unreasonable. See also Willerup v. Village of Hempstead, 120 Misc. 
485, 199 N. Y. Supp. 56 (1923). 
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may be counteracted, of course, by proof of the general reason- 
ableness of the plan, its methods, and standards. Care needs to 
be taken to restrict such evidence to actual market values and 
to exclude merely speculative or future values, for the admission 
of the latter would involve the question-begging to which refer- 
ence has been made. Speculative values are, to some extent, the 
accompaniment of the very evils against which zoning is directed. 

As for the equality clause of the Fourteenth Amendment, 
though it is discussed in some cases, no ordinance seems to have 
been invalidated for discriminatory treatment of different sec- 
tions of the city or of different lots within a district. The prin- 
ciple, that a measure does not violate the equality clause simply 
because the legislation does not cover the whole possible field 
of the subject, has been applied to zoning ordinances, as, for 
instance, the holding that an ordinance is not unconstitutional 
for excluding laundries from one district while not excluding 
them from other districts similarly situated."* The zones neces- 
sarily have boundary lines, which may be the center of a street 
or street intersection, so that properties on one side of the street 
will fall into a residential and on the other side into a business 
or industrial district. A certain degree of arbitrariness is 
inherent in all law-made boundaries. The zone boundaries 
generally will be found less, rather than more arbitrary than 
those of taxing districts, street railroad or telephone rate zones, 
freight classification districts, or other types of man-made 
boundary lines within which we live, move, and pay our taxes.” 
As the zone plan is applied to a territory which has developed 
in an unzoned, spotty fashion, there will generally be exist- 
ing non-conforming uses in each district, as, for instance, a few 
business or factory structures in the residential districts. These 
are permitted to remain so that the ordinance shall not have a 
retroactive effect, and are departures from the ideal plan in the 
interest of fairness to existing structures. A lightening of 





18 Ex parte Quong Wo, supra, note 14; Boland v. Compagno, 97 So. 661 
(La., 1923) (upholding the exclusion of all business except drug store, ’.otel, and 
bank, from residence district). See also Ex parte Hadacheck, supra, note 9. 

19 Brown v. City of Los Angeles, 183 Cal. 783, 192 Pac. 716 (1920), holding 
that the failure to subject similar territory to same regulations is not discrimina- 
tory, since a certain degree of arbitrariness in location of boundaries is inevitable. 
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restrictions on some property, as compared with other property 
similarly situated, is not unconstitutional discrimination.” As 
zoning is regulation by districts and not by individual pieces of 
property, the proper test of equality is the general intelligence 
and fairness of the classification as a whole, not an impossible 
and prohibitive identity of treatment of individual lots of land. 
The zoning power is itself entitled to equality of scope and 
privilege with other legislative powers, and therefore is entitled 
to the application of the general principle that the Constitution 
requires only such equality as is reasonably appropriate to the 
nature of the power exercised — absence of arbitrary classifica- 
tion. Rare indeed will be the case of two lots subjected in the 
ordinance to different regulation, which are so similarly located 
in every respect that complete identity of regulation is the only 
possible equality of treatment; and where such a case arises, the 
discrimination can generally be removed by the administrative 
action of the board of adjustment referred to later in this article. 
If courts be drawn into such detailed equalization problems, 
they run the danger of permitting themselves to become admin- 
istrative rather than judicial tribunals, or of dislocating the 
plan by modifying it at particular spots, without organic ' 
adjustments. The true principle would seem to be that, if the q 
districting in general cannot be’ shown to have disregarded the 
reasonable dictates of equality, it should be upheld. Here as 
elsewhere in the realm of the due-process and equality clauses, 
general considerations and not particular instances should 
govern, and here, as elsewhere, there is no escape from questions 
of degree. 

In addition to these general issues of due process and equality, 
a typical zoning ordinance contains provisions raising special 
constitutional problems, to which brief mention should be given. 
The area or bulk regulations often include provisions for set- | 
back or building lines. That a set-back ordinance, per se, is of | 
doubtful validity, may be considered fairly well settled." Cer- 








20 Ayer v. Commrs. on Height of Buildings in Boston, 242 Mass. 30, 136 
N. E. 338 (1922). 

21 St. Louis v. Hill, 116 Mo. 527, 22 S. W. 861 (1893); Fruth v. Board of 
Affairs, 75 W. Va. 456, 84 S. E. 105 (1915); People ex rel. Dilzer v. Calder, 89 
App. Div. 503, 85 N. Y. Supp. rors (1903). Contra, Eubank v. City of Rich- 
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tainly where the set-back requirement is actually and deliberately 
a preliminary step in a program of street widening, it constitutes 
the taking of property for public use, and compensation must be 
paid. So far as appears from reported cases, no court has as 
yet been called upon to determine the validity of the set-back 
provisions of a zoning ordinance, where these provisions were 
items of a whole plan of regulation of the development of the 
territory of the city and, consequently, as in the case of other 
items of the plan, derived a reasonableness and a meaning from 
their place in the plan. Moderate set-back requirements, which 
do not impose excessive difficulties upon building development 
and which are a part of a zone plan, would seem to fall within 
the constitutional scope of police power. Such holding is indi- 
cated by a recent Connecticut decision,”® upholding a statute 
which prohibited the building lines of a private subdivision to 
be nearer the street than building lines as laid out on the town 
plan, and in which the court enjoined a subdivision of land with 
non-conforming building lines or any construction in violation 
of the building lines as mapped on the town plan. 

A special equality problem is raised when a set-back require- 
ment is governed by the actual building lines of existing build- 
ings, as, for instance, a provision to the effect that the set-back 
line on any particular block shall not be required to be at 
greater distance from the street than the average actual set-backs 
of existing buildings on that block, the line thus fixed being 
nearer to the street than the general set-back standard of the 
ordinance. Is such a provision unconstitutional, in that it re- 
quires new buildings to be placed at a greater distance from the 
street than at least some of the existing buildings, or permits 
new buildings on a partly-developed block to be nearer the street 
line than similar buildings on an undeveloped but otherwise 
similar block? Probably this averaging of the line may be held 
valid as a rather fair, rough-and-ready equalization or adjust- 
ment between the requirements of the set-back standards of the 





mond, 110 Va. 740, 67 S. E. 376 (1910), which upheld set-back regulation; re- 
versed in 226 U. S. 137 (1912), but only upon point that the building line was 
to be fixed by a percentage of property owners, and the Court said (at p. 144): 
“We need not consider the power of a city to establish a building line.” 

22 Town of Windsor v. Whitney, 95 Conn. 357, 111 Atl. 354 (1920). 
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ordinance and the actual situation of developed property. In 
view of the fact that in all except brand-new towns, the zoning 
ordinance necessarily deals with both developed and undeveloped 
property, with existing buildings and new buildings, the dictates 
of equality should not be held to require more than a reasonably 
fair, rough-and-ready equalization. | 

Zoning ordinances often contain provisions whereby an other- 
wise prohibited use may be permitted by consent of a designated 
percentage of owners of property in a designated territory, as, 
for example, permission to locate a public garage in a block by 
consent of a percentage of owners in the block or along both 
sides of the same street. Such provisions raise a question of 
delegation of legislative power. Courts have frequently made a 
distinction, somewhat elusive, between a rule whose taking effect 
is dependent upon the vote of the neighborhood and a rule whose 
suspension may be brought about by the vote of the neighbor- 
hood. The constitutionality of such provisions of a zone 
ordinance would probably be determined by the attitude of the 
court upon similar delegation of legislative power in other types 
of measures; with this difference, that the plan gives a reason- 
ableness to this, as to other details, which similar provisions of a 
block or other type of ordinance might not have. 

Retroactive operation of the provisions of the ordinance is 
generally avoided; that is, there is customarily no requirement 
of change in an existing structure or in the use made of property 
at the time of the passage of the legislation. As the zone plan 
is fundamentally a design for the constructive control of future 
development, rather than a mere program of suppression of 
offensive uses, a retroactive provision of a zoning ordinance does 
not present any constitutional question different from that of the 
same or similar provision in any other type of measure. 

These ordinances usually contain the creation and designation 
of the powers of a board of zoning appeals or adjustment. This 
board is given power to hear and decide appeals from the rulings 
of the building commissioner. Its functions are mainly inter- 
pretative and administrative, though upon a very strict definition 
of administrative, some of the powers of the board might be ° 
considered as shading off into the legislative field. The territory 
of a city, particularly a large city, contains such localized topo- 
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graphical and developmental variations, that the map and regula- 
tions, if literally applied everywhere, would inevitably produce 
here and there excessive, even prohibitive, burdens. For in- 
stance, the topography of an individual lot may be such that a 
strict application of the bulk regulations would make it impos- 
sible to build at all. Border-line cases may need adjustment in 
the interest of avoidance of exceptional and excessive hardships, 
as in the case of an industrial plant on the border-line of a resi- 
dential district, where an extension of the plant would be impos- 
sible unless some variation from the strict application of the 
regulations at that single point were to be permitted. The board 
is generally given the power to treat these exceptional situations, 
and is an ingenious device whereby these situations can receive 
fair and adequate treatment without breaking down the whole 
plan. The defining of the board’s powers generally raises issues 
of statutory and charter interpretation, rather than constitutional 
questions. All of the reported cases have occurred in the state 
of New York,” and an examination of them will disclose that 
no constitutional issue of delegation of legislative power was 
raised, though the New York boards are granted a power to 
vary the regulations (but not the map) which may properly be 
called legislative in its nature. If and when this constitutional 
issue is raised, then, as in so many other fields of legislation and 
administration, the courts should and no doubt will allow 
generous scope to the discretion of these administrative bodies, 
and thus avoid requiring a prohibitive amount of detail in the 
ordinance itself or unduly drawing themselves into administrative 
problems. 





23 Matter of Palmer v. Mann, 120 Misc. 396, 198 N. Y. Supp. 548 (1923), 
206 App. Div. 484, 201 N. Y. Supp. 525 (1923); People ex rel. Cotton v. Leo, 
110 Misc. 519, 180 N. Y. Supp. 554 (1920); People ex rel. Parry v. Walsh, 121 
Misc. 637, 202 N. Y. Supp. 48 (1923); People ex rel. Healy v. Leo, 185 N. Y. 
Supp. 948 (App. Div., 1920); People ex rel. Ventres v. Walsh, 121 Misc. 494, 
201 N. Y. Supp. 226 (1923); People ex rel. McAvoy v. Leo, 109 Misc. 225, 178 
N. Y. Supp. 513 (1919); People ex rel. Wohl v. Leo, 109 Misc. 448, 178 N. Y. 
Supp. 851 (1919); People ex rel. Helvetia Realty Co. v. Leo, 183 N. Y. Supp. 
37 (Sup. Ct., 1920), 231 N. Y. 619, 132 N. E. 912 (1921); People ex rel. Facey 
v. Leo, 230 N. Y. 602, 130 N. E. 910 (1921); People ex rel. Kannensoln Holding 
Corp. v. Walsh, 120 Misc. 467, 199 N. Y. Supp. 534 (1923); People ex rel. 
Sheldon v. Board of Appeals, 234 N. Y. 484, 138 N. E. 416 (1923), reversing 
115 Misc. 449, 189 N. Y. Supp. 772 (1921). 
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Zoning ordinances generally contain a blanket savings clause 
to the effect that the invalidity of any section or provision shall 
not invalidate any other section or provision. Excepting only 
the Missouri decisions on the St. Louis ordinance, in every case 
in which the attack on the ordinance was successful the court 
expressly limited the decision’s effect to the particular regulation 
under attack as applied to the plaintiff’s individual piece of 
property. There has been no case in which any party contended 
or court decided that, despite the savings clause, the invalidity 
of the particular provision under attack would result in such 
dislocation of the plan as necessarily to carry down the rest of 
the ordinance. One can conceive of cases in which the organic 
and adjusted nature of the plan might be destroyed by the 
invalidity of a particular provision. Such a case seems not to 
have arisen, and the almost universal practice is to treat all pro- 
visions of the ordinance as intact except the one which has been 
expressly invalidated, and to limit that invalidation to the par- 
ticular property involved in the case. Certainly a decision should 
not be given effect beyond the logic of its grounds; and when 
those grounds include the special facts concerning an individual 
piece of property, the effect of the decision should be limited to 
that property. 

This suggests the question whether the ordinance is subject to 
attack in court previous to its actual or threatened enforcement 
against the property or property owner. The usual method of 
enforcement is the withholding of a building permit. There may 
also be a penal clause providing for the punishment of a viola- 
tion of the ordinance. Obviously, neither method of enforcement 
can or will be applied against an owner of property until he plans 
to build or does build. If, however, he holds the property for 
sale in undeveloped state or without any building plan or inten- 
tion, will the court entertain his action for an injunction? The 
few decisions are in conflict.** One finds difficulty in discovering 





24 Cases refusing to enjoin ordinance at suit of a plaintiff who had not ap- 
plied for a building permit: Cliffside Park Realty Co. v. Borough of Cliffside, 
96 N. J. L. 278, 114 Atl. 797 (1921) (holding action for injunction before refusal 
of building permit to be premature, since ordinance not void as a whole) ; Whit- 
ridge v. Calestock, 100 Misc. 367, 165 N. Y. Supp. 640 (1917). Contra, Ambler 
Realty Co. v. Euclid Village, supra, note 15. 
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just what there is to enjoin or decree against? The provisions 
of the ordinance do not constitute a cloud upon the title to the 
property or an encumbrance.*® The ordinance is a law, not 
different in kind from any other statute or ordinance regulating 
the use of property. The grant of an injunction or other decree 
under such circumstances would be a departure from the basic 
principle of the administration of constitutional law, that a court 
will not entertain suits directed against a statute or ordinance 
itself, but only against its enforcement, and will determine a 
constitutional issue only when it arises in the course of a litiga- 
tion brought for a relief other than the bare ,determination of 
such issue. Nevertheless, as the mere promulgation of a zone 
plan may have a harmful effect on the marketability or the 
market value of the undeveloped property, there is, it must be 
admitted, an injustice if the property owner has no means of 
relief from this injury when the ordinance is unconstitutional. 
Relief against an ordinance prior to its enforcement is of so 
extraordinary a nature, however, that it should certainly not be 
granted except in the clearest case and when there is no other 
possible remedy, that is, only when the plaintiff can demonstrate 
beyond doubt the unconstitutionality of the regulation. and shall 
have exhausted all other remedy, including application to council 
or other legislative body for amendment of the ordinance, the 
latter especially if the ordinance itself provides a procedure for 
amendment upon application of property owners.” 

Zoning cases raise in peculiarly urgent shape the problem of 
the extent to which the question of constitutionality is decided 
from the four corners of the measure or is one upon which evi- 
dence may be received and considered. These cases make it 
clear, if such demonstration be necessary at this late date, that 
fact issues are necessarily involved in the issue of reasonable- 
ness. Our state and national constitutions would be strange 
instruments indeed if they required the courts to close their 
ears to all testimony, sworn or printed, on the relationship of 
zoning to the public health, safety, convenience, order, prosperity, 
and welfare, and still permitted them to declare that no such 





25 Lincoln Trust Co. v. Williams Bldg. Corp., 229 N. Y. 313, 128 N. E. 200 
(1920) ; Moss v. Rubenstein, 117 Misc. 385, tor N. Y. Supp. 496 (1921). 
26 See Sam Kee v. Wilde, 41 Cal. App. 528, 183 Pac. 164 (19109). 
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relationship exists. Our constitutional procedure would itself 
be: unreasonable and arbitrary, if it were to permit a court to 
declare a zone plan unreasonable and arbitrary without hearing 
the facts upon which the plan was based and the principles which 
went into its making. This the courts have realized, and they 
have, in zoning cases, received evidence of the survey preced- 
ing the plan, the thoroughness of the preparatory steps, the data 
upon which the plan was based, evidence of the relationship of 
the zone plan to the.city’s development and the public health 
and welfare, as well as evidence bearing upon the particular 
piece of property and district involved in the suit.’’ 

There remains, for brief discussion, the accusation that zoning 
is designed to promote aesthetic values, and the contention that 
promotion of aesthetic values is beyond the constitutional scope 
of the police power. Aesthetic is a word which needs more clear- 
cut, precise definition, if it is to be used as a term of constitu- 
tional law. If physical attractiveness be meant, then certainly 
aesthetic considerations are not entirely absent from zoning. 
The same is true, however, of street cleaning, or smoke abate- 
ment, or most other public or private activities. Indeed there is 
probably an aesthetic ingredient in almost every human action. 
When the lawyer clears his disordered desk, while efficiency may 
be his main motive, he is probably not without some regard for 
the “ looks of things.” ** The principle recognized by the courts 
is to the effect that promotion of beauty is not alone sufficient to 
justify property regulation, but the presence of this motive of 
beautification will not invalidate the regulation if health or other 
customary police-power motives be present.” This principle 
may or may not have arisen from consciousness of the univer- 
sality of an aesthetic ingredient in all human action; but, at any 
rate, it corresponds to the realities. The aesthetic and the utili- 
tarian are not sharply-defined, separate, differentiated, or con- 





27 State ex rel. Morris v. Osborn, supra, note 14; Willerup v. Village of 
Hempstead, 120 Misc. 485, 199 N. Y. Supp. 56 (10923). 

28 State ex rel. Carter v. Harper, 196 N. W. 451 (Wis., 1923) (a zoning case, 
showing the changing and relative nature of aesthetic considerations). 

29 Thomas Cusack Co. v. City of Chicago, 267 Ill. 344, 108 N. E. 340 (1915) 
aff'd in 242 U. S. 526 (1917); St. Louis Poster Advertising Co. v. St. Louis, 24¢ 
U. S. 269 (1919); Opinion of the Justices, 234 Mass. 597, 127 N. E. 525 (1920). 
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trasted compartments of human motive or activity. American 
zoning received its first great impulse from the utilitarian desire 
to protect Fifth Avenue, New York City, property values from 
the demoralization which was being caused by the inroads of 
manufacturing structures. Undoubtedly, the physical attrac- 
tiveness of the street was not absent from the minds of those 
who urged protective legislation. At the very least, they were 
not unmindful of the effect of that attractiveness upon the 
pecuniary values of their properties. In the course of this move- 
ment, there came to those who were studying the problem an 
increasing realization of the possibilities of a zone plan for the 
health, good housing, congestion control, and other general living 
conditions of the whole city. And as zoning has progressed 
throughout the country, and those engaged in this work have 
sought the advice of lawyers and have been made increasingly 
conscious of the limitations of the police power, these public- 
welfare motives have become increasingly influential and pre- 
dominant in the actual process of preparing zone plans. 

The home-builder or home-maker, if worthy of his position, 
segregates the different portions of the home according to 
function — sleeping quarters separated from the kitchen or 
shop, living-room from the bath-room. This “ zoning” of the 
home not only increases the efficiency of each part for the per- 
formance of its function, but also makes possible a general 
orderliness and neatness in the domestic environment. The 
parent who prefers to rear his children in an environment of 
order, quiet, and neatness, may or may not be actuated by 
matters of taste; but he cannot be considered as unreasonable or 
arbitrary in believing that his children will be the better, physi- 
cally, mentally, and morally, for such environment.*® These 
children and their parents live and work outside of as well as 
within the home — in the stores and office buildings and factories 
and on the streets of the city. In the modern, growing city, the 
power over what are called nuisances is hopelessly inadequate 
to suppress or prevent harmful conditions. The individual’s 
control of the environment in which he and his family live and 





80 On the intimate relationship of attractiveness to health, etc., see opinion of 
Holt, J., on the rehearing in State ex rel. Twin City Co. v. Houghton, 144 Minn. 
I, 12, 174 N. W. 885, 888 (10109). 
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work is limited to the area of the land which he owns or over 
which he exercises dominion — certainly a very inadequate con- 
trol for all except an insignificant percentage of the community. 
Unless urban communities: exercise, by means of planning and 
zoning, some control over the distribution of their population 
and traffic and the environment in which their inhabitants live, 
work, and rear children, sooner or later these communities will 
have to choose between accepting a deterioration in the physical 
and moral caliber of their citizens or deliberately limiting the 
growth of their population. 


Alfred Bettman. 


Cincinnati, Oxo. 
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eas proportion of failures in stockbrokerage houses is prob- 
ably much smaller than the proportion of failures in many 
other callings, but no class of bankruptcies presents situations 
more intricate and involved. In many instances the legal prin- 
ciples laid down as applicable have reflected the confusion of 
the facts. There are conflicting doctrines on most of the im- 
portant aspects of these failures, not infrequently enunciated 
by the same court. The phenomenon of large metropolitan 
houses buying and selling rights of ownership in every variety 
of mercantile enterprise for customers throughout the country, 
with far greater celerity than farmers exchanged their produce 
in the old cross-roads market, has not been absorbed by the 
common law in a single gulp. The processes of our law, how- 
ever, have proved themselves eventually able to digest even 
more startling changes in our relationships and customs. 

Much of the confusion in the cases which deal with the posi- 
tion in bankruptcy of various classes of customers of stock- 
brokerage houses can be traced to two causes. In the first 
place, the rights and obligations of customers in these cases are 
essentially relative, whereas the courts, being called upon to deal 
only with certain isolated facts, have laid down the rules appli- 
cable to those specific facts in too absolute language. As Judge 
Rose said in a recent decision: 





“Perhaps, however, the chief cause of the apparent logical incon- 
sistencies in the utterances of the appellate courts is that they have 
been compelled to deal with this class of cases in piece meal fashion. 
The record as.it came to them seldom justified and never required 
them to go into the accounting problems essential to a full adiust- 
ment of the conflicting rights and equities of all the parties concerned. 
They dealt with the particular issues raised by those before them, 
and in giving the reasons for such decisions as they might make, they 
usually were not thinking about anything else, and were therefore 
not careful to guard what they said against the possibility of mis- 
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understandings when there was occasion to apply what appeared to 
be its logic to a different state of facts.” + 


In the second place, questions involving rights of ownership in 
securities have not always been distinguished from questions 
involving obligations of owners of securities, nor have matters 
of evidence, relative to the tracing of securities or their pro- 
ceeds, been distinguished from problems of substantive law. 

A, the broker, deals in securities for customers B, C, D, E, 
F, G, H, and I. B orders A to purchase 100 shares of Osmo 
stock, and gives him the purchase price. C gives A too shares 
of Osmo stock to sell for him. D orders A to purchase for 
him 100 shares of Osmo stock, but instead of paying the pur- 
chase price, leaves A other securities as collateral. E orders 
A to sell 100 shares of Osmo stock for him “ short ” — that is, 
E does not give A the stock at the time of the order. F asks 
A to buy 100 shares of Osmo stock for him “on margin ” — 
that is, F pays only a part of the purchase price at the time 
of the order, and agrees to leave the stock bought with A until 
the balance is paid. G orders A to buy for him 100 shares of 
Osmo stock on the partial payment plan, whereby G pays so 
much down and so much a week, A retaining the stock until 
it is paid for. H brings in his 100 shares of Osmo stock as 
security for money to be lent to him by A. I has bought and 
fully paid for his roo shares of Osmo stock, but leaves the 
certificate with A for safekeeping. 

A becomes bankrupt. The receiver, when appointed, finds 
100 shares of Osmo stock “in the box” —that is, in A’s 
actual possession at the time of failure. This certificate bears 
a number which corresponds with the number of the certificate 
which the books show A bought for F’s account. The books 
disclose that A bought roo shares of Osmo stock for D and 
then pledged them for his own account; they also show that A 
gave B’s and C’s orders to another broker, who settled with A 
for the difference, and that, although E brought A his stock 
within the necessary time, A never executed the order. In 
addition to the Osmo stock found “in the box,” a bank, with 
which A had a loan account, turns over to the receiver an 





1 In ve Archer, Harvey & Co., 289 Fed. 267, 268 (D. Md., 1923). 
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aggregate of 390 shares of the same stock, which is part of the 
surplus remaining after the bank has liquidated the account by 
selling enough of the collateral deposited with it by A to satisfy 
the amount of A’s indebtedness to it. Fifty of these shares I 
identifies by the certificate number. A had no dealings in 
Osmo stock with customers other than those above mentioned. 
B, C, E, F, G, H, and I each institute proceedings against the 
bankrupt estate to recover 100 shares of Osmo stock. 

This, in a very much simplified form, is a typical situation 
resulting from the failure of a firm dealing in stocks and bonds. 
It is a situation brought about in almost every case because 
the broker has been faithless to his duties. It is only, how- 
ever, by reviewing what some of those duties were that the 
rights and obligations of the customers, in bankruptcy, can be 
determined. 


THE RELATION BETWEEN STOCKBROKER AND CUSTOMER 


The legal effect of the dealings between stockbrokers and 
their customers is based, in part, upon custom.’ It may, 
however, be controlled by special agreements,*® and in the 
great majority of cases brokers on the regular exchanges, who 
purchase securities for customers on margin, collateral, or par- 
tial payment, now require the customers to sign agreements 
permitting the broker to rehypothecate the securities for any 
purpose, in miscellaneous loans, and for any amount. 

In bankruptcy cases, the federal courts, in determining the 
construction and validity of contracts for the purchase and sale 
of securities, follow the local law.t When a customer gives an 








See 1 Dos Passos, Stock 





2 Richardson v. Shaw, 209 U. S. 365 (1908). 
BROKERS AND STOCK EXCHANGES, 2 ed., 433 et seq. 

8 Richardson v. Shaw, supra; Thomas v. Taggart, 209 U. S. 385 (1908); 
In re Toole, 274 Fed. 337 (2nd Circ., 1921); In re Clement D. Cates & Co., 
283 Fed. 541 (S. D. Fla., 1922); Im re Mason and Owen, 284 Fed. 714 (oth 
Circ., 1922) ; Im re Archer, Harvey & Co., supra. See 1 Dos Passos, op. cit., 306 
et seq. 

* Bryant v. Swofford Bros., 214 U. S. 279 (1909); In re Swift, 108 Fed. 212 
(D. Mass., 1901); Hutchinson v. Le Roy, 113 Fed. 202 (1st Circ., 1902); In 
re Smith, 278 Fed. 844 (D. Mass., 1922); Im re Codman, 284 Fed. 273 (D. 
Mass., 1922); Im re Codman, Fletcher & Co., 287 Fed. 806 (1st Circ., 1923). 
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order to be executed on a certain Board of Trade, it is held 
that the contract contemplates conformity to the rules and 
customs of that Board.’ 

When a customer leaves securities with a broker for safe- 
keeping, the relationship is, of course, that of bailor and bailee. 
When the securities are left as collateral for present or future 
transactions, the relationship is that of pledgor and pledgee. 
In neither of these cases, when the customer is not indebted to 
the broker, in the absence of an express agreement to the con- 
trary, may the broker pledge the securities or otherwise dispose 
of them. When a customer leaves securities with a broker for 
sale, the relationship is that of principal and agent, although 
the broker will have a lien on the proceeds of his sale to the 
extent of his commission. The broker occupies a fiduciary 
position, and can not himself, without express permission, right- 
fully buy securities left with him for sale," nor may he pledge 
them.* 

While a broker converts securities or money if he does not 
execute the customer’s order of sale or purchase,’ there is no 
conversion if, instead of making the actual transfers, the broker 
effects a “ washed sale” — that is, gives another broker orders 
of purchase and sale for the identical amount of the same 
security, and settles with him for the difference.’ 

When a broker buys securities for a customer on margin, 
taking the security in his own name, and advancing to the 





5 Bibb v. Allen, 149 U. S. 481 (1893); Berry v. Chase, 146 Fed. 625 (6th 
Circ., 1906); Wilhite v. Houston, 200 Fed. 390 (8th Circ., 1912); Im re 
Clement D. Cates & Co., 283 Fed. 541 (S. D. Fla., 1922). 

6 Thomas v. Taggart, supra; In re T. A. McIntyre & Co., 181 Fed. 955 
(2nd Circ., 1910); Im re Ennis, 187 Fed. 720 (2nd Circ., 1911); Im re Tracy, 
191 Fed. 810 (2nd Circ., 1911) ; Beaver Boards Co. v. Imbrie & Co., 282 Fed. 
654 (N. D. Ga., 1922); Smith v. Lynch, 288 Fed. 552 (sth Circ., 1923); In re_ 
Farmers’ & Merchants’ Bank of Jones, 286 Fed. 924 (6th Circ., 1923); Austin 
v. Hayden, 171 Mich. 38, 137 N. W. 317 (1912). 

7 In re A. O. Brown & Co., 189 Fed. 432 (S. D. N. Y., rorr); In re Solomon 
& Co., 268 Fed. 108 (2nd Circ., 1920). See also 2 Coox, Corporations, 8 ed., 
§ 450. 

8 In re Tracy, 185 Fed. 844 (S. D. N. Y., torr). 

® Cook v. Flagg, 251 Fed. 5 (2nd Circ., 1918); Im re Tracy, 191 Fed. 810 
(2nd Circ., rorr). 

10 Cook v. Flagg, supra; In re Wettengel, 238 Fed. 798 (3rd Cire., 1916) ; 
In re Brown, 185 Fed. 766 (2nd Circ., 1910). 
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customer the difference between the amount of the margin 
deposited by the customer and the purchase price, the Massa- 
chusetts courts, following the English law, hold that the relation 
between the broker and customer, as to the security purchased, 
is that of creditor and debtor,’ and this ruling is followed by 
the federal courts in cases arising in Massachusetts.” Even 
under the Massachusetts doctrine, however, it is held that the 
customer remains the owner of the securities which he deposits 
with the broker as collateral, the broker being a pledgee."* In 
most jurisdictions, when a customer orders a broker to buy 
securities for him on margin, the relationship as to the securi- 
ties bought is held to be that of pledgor and pledgee. There is 
an implied condition in the contract that the broker may re- 
pledge the securities, but only for the amount which the cus- 
tomer owes on the purchase price, and only provided that the 
broker keeps in his control enough securities of the same kind 
to deliver to the customer on demand and on payment of the 
customer’s indebtedness the amount to which he is entitled.** 





11 Chase v. Boston, 180 Mass. 458, 62 N. E. 1059 (1902); Furber v. Dane, 
203 Mass. 108, 89 N. E. 227 (1909); Furber v. Dane, 204 Mass. 412, 90 N. E. 
859 (1910). See E. Irving Smith, “ Margin Stocks,” 35 Harv. L. Rev. 485, 
where it is maintained that the real Massachusetts doctrine is that the customer 
is the equitable owner of the securities. See also, however, In re Codman, 
supra, and In re Codman, Fletcher & Co., supra. 

12 In re Codman, supra; In re Codman, Fletcher & Co., supra; In re Smith, 
supra (all in note 4). See also other cases in note 4, supra. : 

18 Furber v. Dane, 203 Mass. 108, 89 N. E. 227 (1900); In re Swift, 108 
Fed. 212 (D. Mass., 1901); Hutchinson v. Le Roy, 113 Fed. 202 (1st Circ., 
1902). 

14 Richardson v. Shaw, 209 U. S. 365 (1908); Thomas v. Taggart, 209 U. 
S. 385 (1908); Sexton v. Kessler, 225 U. S. 90 (1912); Gorman v. Littlefield, 
229 U. S. 19 (1913); Duel v. Hollins, 241 U. S. 523 (1916); Im re T. A. Mc- 
Intyre & Co., 181 Fed. 955 (2nd Circ., 1910); In re Tracy, 185 Fed. 844 (S. D. 
N. Y., 1911); Im re Tracy, 191 Fed. 810 (2nd Circ., 1911); In re Ennis, 187 
‘Fed. 720 (2nd Circ., 1911); Katz v. Nast, 187 Fed. 529 (7th Circ., r910) ; Im re 
Toole, 274 Fed. 337 (2nd Circ., 1921); Im re Mason & Owen, 284 Fed. 714 
(oth Circ., 1922); In re Farmers’ & Merchants’ Bank of Jones, 286 Fed. 924 
(6th Circ., 1923); Im re Archer, Harvey & Co., supra; Skiff v. Stoddard, 63 
Conn. 198, 26 Atl. 874 (1893); Markham v. Jaudon, 41 N. Y. 235 (1869); 
McNeil v. Tenth National Bank, 46 N. Y. 325 (1871); Turner v. Schwarz, 140 
Md. 465, 117 Atl. 904 (1922); Sproul v. Sloan, 241 Pa. St. 284, 88 Atl. sor 
(1913). See 19 Harv. L. Rev. 529. See also Jones, CoLLATERAL SECURITIES, 
3 ed., § 495; 1 Dos Passos, op. cit., 196. An intimation to the contrary ia 


Hennequin v. Clews, 111 U. S. 676 (1884), is disregarded by the later Supreme 
Court cases, supra. 
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These decisions are based on the considerations that the trans- 
action is entered into upon the customer’s initiative, that any 
dividends or interest upon the securities bought belong to the 
customer, that the customer pays interest on the amount of the 
purchase price outstanding, and that it is the customer who 
takes the risk of loss or the chance of profit, the broker receiving 
only his commission. 

A conversion by the broker of some of the securities deposited 
by the customer, or bought for him, gives the customer the 
option to terminate the broker’s right to use other securities of 
the customer as collateral.** If a customer’s securities or money 
have been converted by the broker, he has the option of follow- 
ing the proceeds of the securities or money, or ratifying the 
transaction and following the proceeds of the conversion.”* If, 
however, the conversion takes place after the broker has 
properly executed the order of the customer, whether to buy 
or sell, the customer is restricted to the proceeds of the con- 
version, and can not follow the money or securities originally 
left with the broker.’ The customer can also bring an action 
in personam against the broker for the conversion, but, when 
bankruptcy intervenes, the position of general creditor is the 
last upon which claimants fall back.” 


ARE SECURITIES FUNGIBLE? 


So long as the broker is able to meet his obligations, to give 
to customers, upon demand, the number of bonds or shares 
of stock to which they are entitled, it makes no practical differ- 





15 In re Ennis, 187 Fed. 720 (2nd Circ., 1911); Im re Wilson & Co., 252 
Fed. 631 (S. D. N. Y., 1017). 

16 Beaver Boards Co. v. Imbrie & Co., 282 Fed. 654 (N. D. Ga., 1922); 
In re A. O. Brown & Co., 189 Fed. 442 (S. D. N. Y., 1911); Im re Wilson 
& Co., supra; Robinson v. Roe, 233 Fed. 936 (2nd Circ., 1916). 

17 In re Brown, 175 Fed. 769 (2nd Circ., 1910); Im re Brown, 185 Fed. 
766 (2nd Circ., 1910); In re A. O. Brown & Co., 185 Fed. 972 (S. D. N. Y., 
1910); Im re A. O. Brown & Co., 189 Fed. 432 (S. D. N. Y., 1rorz); In re 
A. O. Brown & Co., 189 Fed. 442 (S. D. N. Y., 1orr). 

18 See, on the general subject of the relations between stockbrokers and 
their customers, 2 Cook, CorporaTIons, 8 ed., c. 25; GotpMAN, StocK EXCHANGE 
Law, c. 7 et seq. 
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ence what was the exact nature of their ownership in the securi- 
ties which they gave him, or which he bought for them, and in 
the securities which they received. But, when bankruptcy 
intervenes, rights of ownership may make the difference be- 
tween a two per cent dividend and full recovery. 

The Supreme Court has held that when, after. bankruptcy, 
“long” customers do not find their specific securities in the 
broker’s possession, but do find other securities of the same 
kind, which have not been specifically traced by other claim- . 
ants, they have rights of ownership therein proportionate to the 
relation which their claims bear to the total amount of the same 
security which the broker should have had in his control.’® 
Some of the language of the opinions would indicate that this 
rule rests upon a “ presumption ” that the shares found after 
bankruptcy were taken in by the broker with the intent to 
replace the securities of the “ long ” customers of which he had 
disposed. So, in Gorman v. Littlefield, the Court said: 


“The ground upon which the Circuit Court of Appeals decided the 
case seems to have been that the certificates were not sufficiently 
identified, but, as we have said, they were on hand to an amount 
claimed by the appellant and more, and were not claimed by any 
other customer. We think there should be no presumption that the 
stock was stolen or embezzled with intent to deprive the rightful 
owner of it, and when the unclaimed shares are found in the possession 
of the bankrupt it is only fair to accept the general presumption in 
favor of fair dealing and to decide, in the absence of countervailing 
proof, that the broker out of his funds has supplied the deficiency 
for the benefit of his customer, which he had a perfect right to do.” *° 


In other cases the Court has said that “ the stock has no ear- 
mark which distinguishes one share from another, so as to give 
it any additional value or importance; like grain of a uniform 
quality, one bushel is of the same kind and value as another,” * 
that stock certificates issued by the same corporation lack indi- 
viduality “and, like facsimile storage receipts for gold coin, 





19 Richardson v. Shaw, supra; Thomas v. Taggart, supra; Sexton v. Kessler, 
supra; Gorman v. Littlefield, supra; Duel v. Hollins, supra (all in note 14). 
20 229:;U. S. 19, 25 (1013). 


21 Richardson v. Shaw, supra, 379. See also Sexton v. Kessler, supra. 
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could properly be treated as indistinguishable tokens of identical 
values.” *” 

One of the objections to the “ presumption ” theory is that it 
is generally not supported by the facts. As Mr. Justice Pitney 
said in his dissenting opinion in Duel v. Hollins: 


“Tt is one thing to infer an intent to make restitution to a customer 
when the acts have been done that are necessary to effect restitution; 
it is an entirely different matter to infer an intent to make restitution 
when no restitution has in fact been made. The presumption of an 
intent to restore fractional interests in this case must rest on the 
merest fiction; and such a fiction ought not to be indulged in cases 
of this character, where it will inevitably result in creating a series 


of arbitrary preferences, contrary to the equity of the Bankruptcy 
Act" 


Moreover, the theory is irreconcilable with another rule laid 
down by the Supreme Court, to the effect that “ where one has 
deposited trust funds in his individual bank account, and the 
mingled fund is at any time wholly depleted, the trust fund is 
thereby dissipated, and can not be treated as reappearing in 
sums subsequently deposited to the credit of the same 
account.” ** Why should a broker be “presumed” to have 
intended stock which he deposits in a depleted box to go 
towards satisfying the claims of customers, and not be “ pre- 
sumed ” to have intended money deposited in a depleted bank 
account to go for like purposes? *° 

The “ grain in the bin ” theory has, as its basis, the fact that 
securities of the same kind may be treated as fungible. It 
would be incorrect to say that a customer has no property 
interest in the specific certificate which he deposits with the 
broker, or which the broker buys for him. The various certifi- 
cates of the same stock may be earmarked by the numbers which 
they bear, and, as a practical matter, much greater significance 
is attached to these numbers than to the distinguishing marks 





22 Duel v. Hollins, 241 U. S. §23, 527 (1916). 

28 At p. 530. 

24 Schuyler v. Littlefield, 232 U. S. 707 (1914). 

25 See 30 Harv. Law Rev. 80. See also Jn re Leavitt & Grant, 215 Fed. gor 


(2nd Circ., 1914), in which it is said, without explanation, that the two cases 
are different. 
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of storage receipts for gold coins. In like manner, they may 
be identified by the customer’s name upon the face of the certi- 
ficate, or endorsed upon the back. To say that similar certifi- 
cates are precisely identical for all purposes and that, therefore, 
a customer can not have intended to retain any property interest 
in the particular certificate which he gives the broker, is to beg 
the question. Ownership of the specific certificate may mean 
the tracing of that very bit of paper into the trustee’s hands.” 

Even though certificates of the same kind are not in them- 
selves fungible, if the broker and his customers agreed to treat 
them as fungible, the customers would not retain any property 
interest in the specific securities, but would always be tenants 
in common of the entire mass.*” Such agreements may some- 
times be made. In most cases, however, it is a matter of deter- 
mining what would probably have been in the parties’ minds 
if they had thought about the question. A customer who de- 
posits a certificate with a broker for safekeeping probably 
wishes the broker to keep that exact certificate. In the case of 
a margin customer, there is no reason to suppose that if he had 
given the matter any consideration, he would have consented 
that his property interest in the certificate bought for him should 
be divested until the broker had exercised his option of dispos- 
ing of the certificate, keeping, however, a similar amount of the 
same stock available. It would seem to be closer to what may 
have been in the parties’ minds, and fairer, to say that they 
must be taken to have intended the bonds and shares of stock 
to be fungible only after the broker had definitely and right- 
fully disposed of the particular certificate bought for or given 
him by the customer. 

The cases are in accord that if a “long” customer can find 
his specific, earmarked security after bankruptcy, he can claim 
ownership therein,** subject to certain possible obligations which 





26 See E. Irving Smith, “ Margin Stocks,” 35 Harv. L. Rev. 485, 493, note 
18. 

27 See 1 WiLLisTon, SALES, 2 ed., § 150. 

28 Thomas v. Taggart, 209 U. S. 385 (1908); Im re T. A. McIntyre & Co., 
181 Fed. 955 (2nd Circ., 1910); In re Tracy, 185 Fed. 844 (S. D. N. Y., 1011); 
In re Ennis, 187 Fed. 720 (2nd Circ., 1911); In re Meadows, Williams & Co., 
173 Fed. 694 (W. D. N. Y., 1909); Im re Meadows, Williams & Co., 177 Fed. 
1004 (2nd Circ., 1910); Robinson v. Roe, 233 Fed. 936 (2nd Circ., 1916); 
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will be considered hereafter. The certificate has not lost its 
identity, and if the customer, in his agreement with the broker, 
did not consent to surrender his right of ownership in that par- 
ticular piece of paper, he can assert such right as against the 
broker’s trustee. 

When the broker wrongfully uses a certificate left with him, 
he may be regarded as having commingled goods of similar 
character, and while the customer has been deprived of his owner- 
ship in the precise certificate, he acquires a right of ownership 
in the mass of securities of the same kind.*® The nature of 
the customer’s ownership is the same if the commingling has 
been rightful, even though certain priorities may exist as be- 
tween him and a customer whose securities were wrongfully 
mixed with his. If the customers “long” of a certain security 
can not find their particular certificates, but do find other securi- 
ties of the same kind which have not been specifically traced 
by other claimants, they are, therefore, tenants in common of 
the mass, whether such securities were found “in the box” * 
or were returned to the trustee from the broker’s pledgees.®” 
Nor will a customer be debarred from asserting a claim as owner 
in common of a certain class of security because it can be shown 
that the broker definitely disposed of the precise certificate 
bought for him.** Whether or not he has the right, the broker 








In re Amy, 263 Fed. 8 (2nd Circ., 1920); In re J. F. Pierson, Jr. & Co., 225 
Fed. 889 (S. D. N. Y., 1915); In re Pierson, 233 Fed. 519 (2nd Circ., 1916); 
In re Pierson, 238 Fed. 142 (2nd Circ., 1916); In re Wilson & Co., 252 Fed. 
631 (S. D. N. Y., 1917); Im re Mason, 282 Fed. 202 (oth Circ., 1922); In re 
Mason & Owen, 284 Fed. 714 (oth Circ., 1922); Im re Archer, Harvey & Co., 
289 Fed. 267 (D. Md., 1923); Im re T. A. McIntyre, 189 Fed. 46 (2nd Circ., 
1911); Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874 (1893). 

29 Intermingled Cotton Cases, 92 U. S. 651 (1876); The Idaho, 93 U. S. 575 
(1877) ; Bryant v. Ware, 30 Me. 295 (1849). See 1 WiLLisTON, SALES, 2 ed., § 153. 

30 See cases cited in note 19, supra. 

31 Richardson v. Shaw, 209 U. S. 365 (1908); In re Pierson, 233 Fed. 519 
(2nd Circ., 1916); In re Pierson, 238 Fed. 142 (2nd Circ., 1916); In re Wilson 
& Co., supra; In re James Carothers & Co., 182 Fed. sor (W. D. Pa., 1910); In re 
Archer, Harvey & Co., supra. In re McIntyre & Co., 181 Fed. 960 (2nd Circ., 
1910); Im re Brown, 184 Fed. 454 (2nd Circ., 1911); Im re Ennis, 187 
Fed. 728 (2nd Circ., torr), in so far as they hold that a customer cannot 
claim ownership in stock unless he can trace his specific certificate, must be 
regarded as overruled. 

%2 Duel v. Hollins, 241 U. S. 523 (1916). See alse opinion of the court 
below — In re Hollins, 219 Fed. 544 (2nd Cir., 1914). 
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always has the power to treat securities of the same kind as 
fungible, with the result that customers’ rights change from 
rights of ownership in specific certificates to rights of ownership 
as tenants in common of a mass, occasionally with their knowl- 
edge, but generally without it. If a customer has not con- 
sented to the broker’s treating his certificates as fungible with 
others of the same kind, he can claim ownership in his par- 
ticular certificate, if he finds it. If the broker has treated the 
certificate as fungible, and the customer can not trace it after 
bankruptcy, he may ratify the broker’s action, and claim 
ownership as tenant in common of all securities of the same 
kind not specifically traced by others. 


INCIDENTS OF CUSTOMERS’ TENANCY IN COMMON 


The bankruptcy of the broker does not convert the customers 
into mere creditors; the trustee stands in no better position as 
to them than did his predecessor.** 

If, upon bankruptcy, the earmarked certificates of a certain 
security are not traced and claimed, and there is enough of that 
kind of security to satisfy all customers entitled thereto, such 
customers, upon meeting any obligations of indebtedness or 
contribution, may be satisfied in full. Such full satisfaction 
can be had, however, only when the amount of the security is 
enough to take care of all the “long ” customers who claim or 
could claim title rights therein.** If there is not enough of the 
particular security to satisfy all the “long” customers who 
claim or could claim ownership therein, such “long ” customers, 
as Owners as tenants in common, have rights proportionate to 
the amount of their claims.*° 

If some of the “long” customers who have ownership rights 
as tenants in common in the shares of a certain security do not 


A 





88 Richardson v. Shaw, 209 U. S. 365 (1908); Sexton v. Kessler, 225 U. S. 
90 (1912). 

84 Gorman v. Littlefield, 229 U. S. 19 (1913); In re A. O. Brown & Co. 
171 Fed. 254 (S. D. N. Y., 1909); In re Solomon & Co., 268 Fed. 108 (2nd 
Circ., 1920). 

85 Duel v. Hollins, supra; In re Pierson, 238 Fed. 142 (2nd Circ., 1916), 
overruling Im re Pierson, 233 Fed. 519 (2nd Circ., 1916). ‘ 
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assert their rights, the weight of authority is that the propor- 
tionate interests of other “long” customers in the shares are 
not increased, but that the shares of those who are entitled and 
who do not claim go to the general creditors.*® 

It seems just to say that customers who own the shares of a 
certain security as tenants in common own only an interest in 
the mass proportionate to the relation between the amount of 
the shares originally deposited by them or bought for them 
and the total amount of the shares of the security deposited by 
or bought for all the customers in that security. It is the law 
in other cases of tenancy in common of fungible goods or goods 
treated as fungible that where the mass is not sufficient to 
satisfy all who are entitled, each owner can have only a pro- 
portionate interest in the mass.** Customers can not complain, 
therefore, if they are not given rights which they never had. 

If the ownership rights of those not claiming were given to 
other claimants, moreover, injustice would be done to the gen- 
eral creditors, for generally when a customer does not assert 
his ownership rights in certain securities he shares in the dis- 
tribution as a general creditor. As his waiver of ownership 
rights depletes the general assets, the trustee clearly, it is sub- 
mitted, should be subrogated to the rights which the customer — 
waives.** That the broker had no right of ownership in the 
proportionate part of the security which belonged to the cus- 
tomers not claiming does not, by virtue of the Bankruptcy Act, 
prevent the trustee, on behalf of the general mblanenin from 
taking the shares of such customers.*® 

36 Im re Archer, Harvey & Co., 289 Fed. 267 (D. Md., 1923); Im re Pierson, 
238 Fed. 142 (2nd Circ., 1916); In re Wilson & Co., supra; In re Irving White- 
house Co., 291 Fed. 700 (E. D. Wash., 1923); Im re James Carothers & Co., . 
182 Fed. sor (W. D. Pa., 1910); Cummings v. Synnott, 184 Fed. 718 (3rd Circ., 
1911). But see Jn re Solomon & Co., supra; In re Moorhead & Elmore, 50 
Wash. L. Rep. 741 (1922). See E. Irving Smith, “ Margin Stocks,” 35 Harv. 
L. Rev. 485. See also, however, Judge Rose’s discussion of I re Solomon, 
supra, in In re Archer, Harvey & Co., supra, at p. 271. 

37 Intermingled Cotton Cases, 92 U. S. 651 (1876); Clay, Robinson & Co. v. 
Larson, 125 Minn. 271, 146 N. W. 1095 (1914); Pipkin v. Allen, 29 Mo. 229 
(1859); Brown v. Northcutt, 14 Ore. 529, 13 Pac. 485 (1887); Hobbs v. 
Monarch Refrigerating Co., 277 Ill. 326, 115 N. E. 534 (1917). See 1 Witxiston, 
Sates, 2 ed., §§ 154, 157. 

88 See REMINGTON, BANKRUPTCY, 3 ed., § 1493. 


39 First National Bank of Baltimore v. Staake, 202 U. S. 141 (1906); Cum- 
mings v. Synnott, 184 Fed. 718 (3rd Circ., 1911). 
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General creditors, in stockbrokerage bankruptcies, are usually 
customers whose securities do not happen to survive the wreck. 
As the court queried in the Archer, Harvey & Co. case: 


“Ts there any reason why the courts should put a premium upon 
filing preferential claims? When made, they must be respected; but, 
as a rule, are not the superior rights so asserted almost always the 
result of accident or chance? In the long run, would not as high a 
degree of equity be worked out, if all the customers of the bankrupt 
brokers shared equally in their assets, and that, too, with infinitely 
less of trouble, delay, and expense? ” *° 


The general intent of the Bankruptcy Act that creditors shall 
share equally in the assets, is clear.“ If customers who have 
certain rights of ownership in securities which survive or can 
be traced do not assert their rights, their shares, it is submitted, 
should fall into the general pot, rather than go to other custom- 
ers whom luck has already favored. 


PRIORITIES IN SECURITIES 


When various stocks or bonds of a certain kind survive bank- 
ruptcy or are returned to the trustee from pledges, as has been 
seen, those customers who can trace their precise certificates can 
claim ownership therein, subject, perhaps, to certain obligations 
to be hereafter considered.*® When no claims are made to the 
specific certificates, all the customers “long ” of that particular 
security are tenants in common of the mass of certificates of 
that security. Certain of these customers, however, take pre- 
cedence over others. 

Those whose certificates were used wrongfully by the broker 
- take before, and, if necessary, to the exclusion of those customers 
whose certificates were used lawfully.** This principle rests 
upon the broad ground that when a customer gives a broker 





40 289 Fed. 267, 272 (D. Md., 1923). 

41 See Remincton, Bankruptcy, 3 ed., § 1625. 

42 See cases cited in note 28, supra. 

43 Gorman v. Littlefield, 229 U. S. 19 (10913); In re Toole, 274 Fed. 337 
(and Circ., 1921); In re Wilson & Co., 252 Fed. 631 (S. D. N. Y., 1017); In 
re Archer, Harvey & Co., 289 Fed. 267 (D. Md., 1923); In re Mason, 282 Fed. 
202 (oth Circ., 1922); In re Jamison Bros. & Co., 209 Fed. 541 (3rd Circ., 
1913); Willard v. White, 56 Hun (N. Y.) 581, 10 N. Y. Supp. 170 (1890). See 
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authority to do what he has done, he stands in an inferior 
position to a customer who did not voluntarily subject himself 
to the same risk. So, in cases not arising in bankruptcy, where 
goods are commingled with the consent of the owner or lienor, 
it is held that he can not assert his title as against the rights of 
third parties.“* Whether the broker used securities wrong- 
fully or rightfully must, of course, be determined on the facts 
of each case. 

Customers who expressly or impliedly gave the broker 
authority to rehypothecate their securities, but for the amount 
of their indebtedness only, and whose securities were rehypothe- 
cated by the broker for a greater amount, stand as to the excess, 
but for that alone, in the same position as those whose securi- 
ties were wrongfully repledged.** 

Customers whose securities were rehypothecated rightfully 
take precedence over general creditors;** their rights are those 
of owners, whatever may be their obligations to the trustee or 
to other owners. 

Pledgees of properly endorsed securities given them by the 
broker, if they took in good faith, are of course protected to the 
amount of their loans, whether the broker hypothecated the 
securities rightfully or wrongfully.*’ There may also be claimants 
who can not assert rights of ownership or legal liens, but who 
have claims in the nature of equitable liens, who may take 
precedence over general creditors.** 

Persons who loaned their securities to the broker for his own 
purposes, or who were in a joint venture with him, may, under 
some circumstances, take before general creditors, when their 
securities, or securities like theirs, survive.“* Cases such as 
Garrard Glenn, “The Rights of the Defrauded Customer of an Insolvent 
Broker,” 12 Cor. L. Rev. 422. 

44 Hamilton v. Rogers, 8 Md. 301 (1855); Kreuzer v. Cooney, 45 Md. 582 
1876). 

“a " re Archer, Harvey. & Co., supra; In re Wilson & Co., supra (both in 
note 43). 

46 See notes 14, 30, and 31, supra. 

47 Baldwin v. Ely, 9 How. (U. S.) 580 (1850); McNeil v. Tenth National 
Bank, 46 N. Y. 325 (1871). 


48 In re Hollins, 215 Fed. 41 (2nd Circ., 1914); Im re Jamison Bros. 
& Co., 227 Fed. 30 (3rd Circ., 1915). 





49 In re Stringer, 230 Fed. 177 (E. D. N. Y., 1916); Im re Stringer, 233 Fed. 


799 (E. D. N. Y., 1916); Im re Archer, Harvey & Co., supra. 
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these depend upon the agreement made between the broker and 
customer. 

Customers whose securities have been sold and who can 
trace the proceeds, can claim rights therein similar to those to 
which they would have been entitled had the securities sur- 
vived.*° Likewise, if a customer gave a broker money to pur- 
chase securities for him, if the broker did not use the money 
for the purpose intended, and if the customer can trace the 
money after bankruptcy, he takes precedence thereto over gen- 
eral creditors.” 

For illustration, the above principles may be applied to the 
instance given in the first part of this paper, where A, the 
broker, -had dealings in Osmo stock with customers B, C, D, E, 
F, G, H, and I. On the facts there given, B was the owner 
of 100 shares, fully paid. C’s shares had been sold, accord- 
ing to his order, and he had no right of ownership in any Osmo 
stock, although he had a claim for the proceeds of his shares. 
D, who bought on collateral, F, who bought on margin, and G, 
who bought on partial payment, were owners each of roo shares, 
although they were indebted to A. E’s stock never having been 
sold, as he ordered, his right of ownership remained. H was 
the owner of 100 shares, although he, too, was indebted to A, 
and I was the owner of the 100 shares which he left for safe- 
keeping. 490 shares of Osmo stock survived the wreck, and 
no other customer could have any claim to any of it. Let it 
be assumed that D, F, G, and H had signed identical agree- 





50 Thomas v. Taggart, 209 U. S. 385 (1908); Schuyler v. Littlefield, 232 
U. S. 707 (1914); In re Bolling, 147 Fed. 786 (E. D. Va., 1906); Kean v. 
Dickinson, 152 Fed. 1022 (4th Circ., 1907); Denison v. Emery, 153 Fed. 427 
(N. D. Ohio, 1907); Harmon v. Sprague, 163 Fed. 486 (6th Circ., 1908); In re 
Brown, 175 Fed. 769 (2nd Circ., 1910) ; Im re James Carothers & Co., 182 Fed. 
sor (W. D. Pa., 1910); Im re Ennis, 187 Fed. 720 (2nd Circ., 1911); In re 
Tracy, 185 Fed. 844 (S. D. N. Y., 1911); In re Tracy, 191 Fed. 810 (2nd Circ., 
torr); In re Stringer, 230 Fed. 177 (E. D. N. Y., 1916); Im re Stringer, 233 
Fed. 799 (E. D. N. Y., 1916) ; In re Wilson & €o., supra; Beaver Boards Co. v. 
Imbrie & Co., 282 Fed. 654 (N. D. Ga., 1922); Smith v. Lynch, 288 Fed. 552 
(sth Circ., 1923); Im re Swift, 108 Fed. 212 (D. Mass., 1901); Hutchinson v. 
Le Roy, 113 Fed. 202 (1st Circ., 1902); In re Gay & Sturgis, 251 Fed. 420 (D. 
Mass., 1918); In re Clement D. Cates & Co., 283 Fed. 546 (S. D. Fla., 1922). 

51 In ve Wettengel, 238 Fed. 798 (3rd Circ., 1916); Im re Toole, 270 Fed. 
195 (2nd Circ., 1920); Beaver Boards Co. v. Imbrie & Co., supra; Smith v. 
Lynch, supra. 
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ments, giving A the right to pledge their securities for the 
amount of thzir indebtedness, but for that only, and that it 
appears that their securities were rightfully pledged. : 

F is entitled to the 100 shares and I to the 50 shares which 
they trace by certificate numbers, although they must meet the 
various obligations to be considered hereafter. - After these 150 
shares are deducted, 340 shares remain. As A had no authority 
to pledge the securities of B, E, and I, they take precedence 
over D, G, and H, whose stocks were pledged rightfully. B 
and E, therefore, get their 100 shares, and I gets his remaining 
50. There remain go shares, which are claimed by G and H. 
D does not claim, but his share, instead of increasing the shares 
of G and H, goes to the general creditors. G and H can each, 
subject to their obligations, claim 30 shares. 


OBLIGATIONS — PAYMENT OF INDEBTEDNESS 


Rights of ownership in securities or their proceeds must be 
correlated with the obligations of the owners to the trustee or 
to other customers. A customer’s title to a block of securities 
may, in theory, be clear, but, as a practical matter, he may not 


be in a position to assert it. Before customers can recover 
securities or their proceeds they must pay off any indebtedness 
owed by them to the broker.** They may set off, against their 
indebtedness, losses sustained by reason of the broker’s hypothe- 
cation or sale of their securities other than the ones they seek 
to recover.” 

Where the securities claimed are found “in the box,” the 
obligations of the claimants run direct to the trustee. When 
the securities claimed are returned from pledges made by the 
broker, however, the duty of payment may run to other custom- 
ers. 


When certain securities are returned to a trustee from a loan 





52 In re H. B. Hollins & Co., 212 Fed. 317 (S. D. N. Y., 1914), aff'd in 
Duel v. Hollins, 241 U. S. 523 (1916); Im re Stringer, 230 Fed. 177 (E. D. 
N. Y., 1916); In re Stringer, 233 Fed. 799 (E. D. N. Y., 1916); In re Solomon 
& Co., 268 Fed. 108 (2nd Circ., 1920). 

53 In re H. B. Hollins & Co., 232 Fed. 124 (2nd Circ., 1916), certiorari 
denied in 241 U. S. 675 (1916). 
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account of the broker’s, claims of ownership may be made by 
customers who, in their entire dealings with the broker, have a 
credit balance, but who may have bought some of the class 
of securities returned on margin or on partial payment. To the 
extent of the indebtedness, in the absence of a specific agree- 
ment to the contrary, these securities were rightfully pledged 
by the broker. It would be manifestly unfair to allow custom- 
ers in such a position to charge off their indebtedness to losses 
in other loan accounts. In so far as the broker acted right- 
fully, they were bound by his acts. It is held, therefore, that 
the securities claimed are to be charged, as to each loan, with 
a ratable proportion of the customer’s indebtedness to the 
broker.” 

Whether or not the certificates pledged by the broker were 
the precise ones deposited by or bought for the customer is 
generally immaterial. If the customer traces his specific cer- 
tificate, his obligation with respect to that certificate is the same 
after as before bankruptcy. When the customer claims as 
tenant in common of all certificates of that particular security, 
he can not complain that a part of his indebtedness is charged 
against some of the securities in which he asserts a right of 
ownership. 

The charging of a proportionate part of the customer’s in- 
debtedness against the securities returned from each pledge 
enures to the other customers whose securities, or their proceeds, 
were returned from that pledge — unless, indeed, the surplus 
returned is sufficient to satisfy all who assert, or who could 
assert claims of ownership in the securities hypothecated in the 
pledge. Plentitude of this kind is rare. In its absence, the 
customers interested in the pledge are benefited by the above 
rule according to the smallness of the indebtedness which may 
properly be charged against their securities. 

For example, suppose that customers J, K, and L each bought 
from the broker, A, on margin. J ordered 600 shares of Boom 
stock, on which he owed $1,000, K ordered 600 shares of Flim 
stock, on which he owed $3,000, and L ordered 1200 shares 





54 In re H. B. Hollins & Co., 232 Fed. 124 (2nd Circ., 1916), certiorari 
denied in 241 U. S. 675 (1916); In re Moorhead & Elmore, 50 Wash. L. Rep. 
741 (1922); Van Woert v. Olmstead, 71 N. Y. Supp. 431 (Sup. Ct., 1901). 
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of Flam stock, on which he owed $8,000. ‘No other customers 
had dealings with A in any of these stocks. A pledged all the 
stock with a bank which sold all collateral after bankruptcy and 
returned to the trustee $12,000 in cash. J, K, and L had 
bought and paid for other securities, all of which were lost in 
other pledges made by A. These losses would wipe out all 
their indebtedness. On the day of bankruptcy, J’s Boom stock 
was worth $6,000, K’s Flim stock was worth $6,000, and L’s 
Flam stock was worth $12,000. 

As far as the trustee is concerned, J, K, and L, each having 
traced his stock into the $12,000, could recover $3,000, $3,000, 
and $6,000 respectively, this being the proportion which their 
claims bore to the whole fund. But, as between J and L, it 
would be unjust to allow L to recover more than J, when his 
actual interest in his stock was less than J’s interest in his, 
particularly as L expressly or impliedly consented to the rehy- 
pothecation. Under the above rule, K still receives $3,000, but 
J receives $5,000 and L only $4,000. 


OBLIGATIONS — CONTRIBUTION 


The haphazard nature of the survival of rights of ownership 
in securities has given the courts considerable concern. That 
one customer’s property interest may be wiped out and another’s 
title be preserved by the flip of a bank teller’s coin does not 
strictly accord with the maxim that “ equality is equity,” par- 
ticularly when both customers were in exactly the same position 
before the toss. Let it be supposed that customers M, N, and 
0 had left their securities with the broker for safe-keeping, that 
the broker had pledged all their securities in one loan, and that, 
in liquidating the account after bankruptcy, the pledgee sold 
the securities of M and N to satisfy the broker’s indebtedness, 
and returned the securities of O to the trustee. Let it be fur- 
ther supposed that the securities of the three customers so 
pledged by the broker, while all different in kind, were worth 
exactly the same amount on the day of bankruptcy. No other 
securities and no cash survived the loan, and there are and could 
be no other claims of ownership in any of the three securities 
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Under such circumstances, it seems inequitable that O should 
recover in full while L and M are reduced to the rank of general 
creditors. 

To prevent this injustice, some courts have announced what 
is generally called the doctrine of contribution. Under this 
doctrine, the owners of securities which survive a pledge must 
contribute proportionately to other owners, in the same class, 
whose securities do not survive.” By this rule, instead of O’s 
taking to the exclusion of L and M, he would have to give them 
each one-third of the value of his stock before he would be 
entitled to it. 

The obligation of contribution does not apply as between 
owners whose securities were unlawfully pledged and those 
whose securities were lawfully pledged, for here the equities 
are not equal.” As between customers in the same class, how- 
ever, it applies whether the customer has traced his specific 
certificate, or claims as tenant in common. 

The authorities agree that there must be contribution between 
customers whose securities are rightfully pledged. This was 
held in the same case whose dictum to the contrary in the case 
of customers whose securities were wrongfully pledged has given 


the courts so much trouble.” The difference, say some cases, 
is that between those who knowingly take a risk and those who 
do not. Why should an owner who has fully paid for his stock 
and who is fortunate enough to find it intact after bankruptcy 
give up something to persons for whose misfortune he is in no 
way to blame? 





55 In re T. A. McIntyre (Appeal of Hudson), 181 Fed. 955 (2nd Circ., 
1910); In re Wilson & Co., 252 Fed. 631 (S. D. N. Y., 1917); In re Toole, 274 
Fed. 337 (2nd. Circ., 1921) (Manton, J., dissenting) ; Jn re Moorhead & Elmore, 
supra; In re Archer, Harvey & Co., supra; Records v. McKim, 115 Md. 299, 
80 Atl. 968 (1911). See Marshall S. Hagar, “ The Bankruptcy Law as Applied 
to Stockbrokerage Transactions,” 30 Yate L. J. 488. See 22 Cor. L. Rev. 155. 
See also Jones, CoLLaTeraAL Securities, 3 ed., § 512; 1 Dos Passos, STock- 
BROKERS AND STOCK-EXCHANGES, 2 ed., 291; REMINGTON, BANKRUPTCY, 3 ed., 
§$ 2466. Contra, In re T. A. McIntyre (Pippey’s Appeal), 181 Fed. 955 (2nd 
Circ.,.1910); Johnson v. Bixby, 252 Fed. 103 (8th Circ., 1918); Im re Mason 
& Owen, 284 Fed. 714 (oth Circ., 1922). See 7o U. or Pa. L. Rev. 124. In re 
T. A. McIntyre (Pippey’s Appeal), supra, has been overruled by In re Toole, 
274 Fed. 337 (2nd Circ., 1921). 

56 In re Toole, 274 Fed. 337 (2nd Circ., 1921). 

57 In re T. A. McIntyre, 181 Fed. 955 (2nd Circ., 1910). 
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In the case of customers whose securities are rightfully 
pledged it may be that the obligation to contribute to others 
similarly situated in the event of bankruptcy is an implied part 
of their contract with the broker. If so, it is a promise implied 
in law rather than in fact, that is, a quasi-contractual, rather 
than a contractual obligation, It is doubtful if such a con- 
tingency is ever in the minds of customers when they deposit 
securities. As Judge Learned Hand points out,* the question 
is not so much of any actual intent but of what would be thought 
fair at the outset. While promises implied in law generally 
run only between the two parties to a contract, there would 
seem to be no reason why such implied promises can not be 
made to run in favor of third parties. On this reasoning, there 
appears to be no distinction between customers whose securities 
were pledged lawfully and those whose securities were pledged 
unlawfully. 

In most cases, it is entirely a matter of chance that certain 
rights of ownership rather than others survive. The good luck 
of one customer is dependent upon the bad luck of another. 
In claiming his securities the fortunate customer is, in fact, 
relying upon the use made of the property of his unfortunate 
neighbor. That he may at the time have known nothing of 
the action of the pledgee who disposed of the securities makes 
no difference, for in claiming his securities he is relying upon 
the effect of that action. One whose property is cared for in 
an emergency by another must reimburse the caretaker, even 
though the action was taken without the owner’s knowledge or 
express consent.°® It is carrying the principle only one step 
further to apply it when the person whose property succored 
the other’s was ignorant of what was going on. Admiralty 
accepts the doctrine as a matter of course in the law of general 
average,” and the analogy that one man shall not be allowed 
to profit because his goods were saved in the storm by the 
throwing overboard of another’s seems entirely applicable. 





58 In re H. B. Hollins, 230 Fed. 917 (S. D. N. Y., 1915). See also 1 WiILLisTon, 
Contracts, § 3. 

59 Chase v. Corcoran, 106 Mass. 286 (1871); Beckwith v. Frisbie, 32 Vt. 
559 (1860). See Docror AND STUDENT, c. 51. See also 1 Witiiston, ConTRACTS, 
$ 80. 60 Star of Hope, 9 Wall. (U. S.) 203 (1870). 
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This doctrine of contribution has certain limitations. It does 
not apply when the pledgee sells the securities before bank- 
ruptcy.” Until bankruptcy, the customer may assert his right 
to reclaim his securities against the broker, and, if he does so, 
his recovery does not constitute a preference.*? Bankruptcy 
presents a new situation. To take another illustration of the 
change bankruptcy creates in the position of claimants, money 
may ordinarily be received in satisfaction of an antecedent debt, 
but if a creditor receives the money within four months of 
bankruptcy, knowing of the debtor’s insolvency, the transaction 
may be set aside. The practical difficulties which would be 
encountered by going back of bankruptcy in contribution cases 
are obvious. 

The obligation of contribution has been applied only to the 
facts presented by each particular pledge made by the broker. 
In a sense, all securities which survive bankruptcy do so at the 
expense of those which do not survive. It is true that the 
survival here is the result of the actions of perhaps a dozen 
different pledgees, but the broker is still a proximate cause, as 
he must have anticipated that, to liquidate his own indebted- 
ness, some customers’ securities would be sold at the expense 


of others. It is generally as much a matter of chance that 
securities are in one loan rather than another, as it is that some 
securities in a particular loan are sold while others are retained.” 

Contribution has been applied as running from securities in 





61 Richardson v. Shaw, 290 U. S. 365 (1908); In re Wilson & Co., 252 Fed. 
631 (S. D. N. Y., 1917); In re Toole, 274 Fed. 337 (2nd Circ., 1921). In the 
unreported case of In re Smith, Lockhart & Co. (D. Md., Jan. 1924), Judge 
Rose applied the doctrine of contribution to the situation as it existed twenty- 
four hours before bankruptcy. A brokerage house is often bankrupt in fact 
before it is in law, and there is much to be said for this extension of the doc- 
trine, provided it is kept within sharp, even though arbitrary, limits. 

62 Richardson v. Shaw, supra. 

68 In the case of Im re Archer, Harvey & Co., 289 Fed. 267 (D. Md., 1923), 
it was held that, where the brokers pledged securities of a customer with a 
bank, when they had other loans which were fully secured by the collateral 
already deposited, the securities last pledged did not have to contribute to the 
securities already there. The court drew attention to the fact that distinctions 
of this sort should be made with the greatest of caution, and only when the 
facts are clear. The case of Johnson v. Bixby, 252 Fed. 103 (8th Circ., 1918), 
may rest upon the same principle. 

64 See E. Irving Smith, “ Margin Stocks,” 35 Harv. L. Rev. 485. 
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one position to securities of a superior position in the same 
joan. The priorities which exist in securities of the same kind 
have already been considered, and it has been seen that the 
owners of securities wrongfully pledged take precedence, in 
securities of the same kind, over owners whose securities were 
rightfully pledged, and that owners of securities rightfully 
pledged can assert their title therein to the exclusion of general 
creditors. Recent cases have applied these rules to securities 
of different kinds, holding that, if customers trace their securi- 
ties into a loan, even though neither the securities nor their 
proceeds survive liquidation, the securities which went into the 
loan must in equity be applied first to satisfy those whose stocks 
and bonds were wrongfully pledged, second, those whose se- 
curities were rightfully pledged, and third, the general creditors.” 
In other words, if the only securities which survive the loan can 
be proved to have been the broker’s own, they must nevertheless 
go to the owners of the securities which went into the pledge 
and did not survive. 

Against this rule, at least as applied to benefit those whose 
securities were rightfully pledged, it has been contended that the 
risk was one which the customers voluntarily took, and that, 
while the broker owed them the duty of redeeming their securi- 
ties, or securities like theirs, upon proper demand, this duty 
was in nature similar to the broker’s duty to use his funds to 
make good his other obligations.*® While the customers could 
have asserted their rights against the broker, it is argued that 
bankruptcy ptesents a new situation in which the broker’s assets 
should be distributed ratably among all claimants — particularly 
as most of those who claim as general creditors are usually 
former owners who are unlucky enough not to find their securi- 
ties. On the other hand, it is contended that what the broker 
borrowed from the pledgee in excess of the sum required to 





65 In re H. B. Hollins & Co., 230 Fed. 917 (S. D. N. Y., 1915); In re H. 
B. Hollins & Co., 232 Fed. 124 (2nd Circ., 1916), certiorari denied in 241 U. S. 
675 (1916); In re James Carothers & Co., 182 Fed. sor (W. D. Pa., 1910); 
In re Farmers’ & Merchants’ Bank of Jones, 286 Fed. 924 (6th Circ., 1923); 
United National Bank v. Tappan, 33 R. I. 1, 79 Atl. 946 (1911). Contra, 
Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874 (1893). 

66 Skiff v. Stoddard, supra. 
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carry the customer’s purchase was borrowed for the broker’s 
own purposes, and augmented his general assets. As between 
the broker and the customer, it is urged, the broker’s assets in 
each pledge are impressed with a constructive trust to save 
harmless the securities to which the customer is entitled, and, 
after bankruptcy, the trustee stands in the broker’s shoes. The 
question is a close one, but the more recent federal cases have 
acted upon the latter theory. 


TRACING 


A person who seeks to assert rights of ownership in securities 
or their proceeds, or to reclaim money which he deposited with 
the broker, has the burden of proof in the tracing of his prop- 
erty.’ If, however, he files a sworn proof of claim of owner- 
ship, the burden of going forward to disprove the claim is upon 
the trustee.” 

When property rights are asserted in the securities them- 
selves, as has been seen, the customer need not trace his specific 
security; he may assert a claim as owner in common of the 
entire mass of securities of the same kind which survive bank- 
ruptcy. As he is tenant in common of the whole mass to the 
extent of his interest, the depletions and accretions of the mass 
between the time of deposit or purchase and the time of bank- 
ruptcy are immaterial. 





67 Schuyler v. Littlefield, 232 U. S. 707 (1914); National City Bank of 
N. Y. v. Hotchkiss, 231 U. S. 50 (1913); National Bank v. Insurance Co., 104 
U. S. 54 (1881); In re McIntyre, 181 Fed. 960 (2nd Circ., 1910); In re 
McIntyre, 185 Fed. 96 (2nd Circ., 1911); Im re A. O. Brown & Co., 189 Fed. 
432 (S. D. N. Y., ror); Im re Brown, 193 Fed. 24 (2nd Circ., 1912); 
In re Clement D. Cates & Co., 283 Fed. 541 (S. D. Fla., 1922); Macy v. 
Roedenbeck, 227 Fed. 346 (8th Circ., 1915); Im re Marsh, 116 Fed. 396 (D. 
Conn., 1902); Beaver Boards Co. v. Imbrie & Co., 282 Fed. 654 (N. D. Ga., 
1922); Smith v. Lynch, 288 Fed. 552 (sth Circ., 1923); Im re Codman, supra; 
In re Codman, Fletcher & Co., supra, note 4; In re J. F. Pierson, Jr. & Co., 
225 Fed. 889 (S. 'D. N. Y., 10915); Im re Pierson, 233 Fed. 519 (2nd Circ., 
1916); Im re Pierson, 238 Fed. 142 (2nd Circ., 1916); Cook v. Flagg, 251 Fed. 
5 (and Circ., 1918); Lowell v. Brown, 284 Fed. 936 (1st Circ., 1922); In re 
Toole, 270 Fed. 195 (2nd Circ., 1920); In re Wilson & Co., supra; In re Archer, 
Harvey & Co., supra, note 43; In re Berry, 147 Fed. 208 (2nd Circ., 1906). 

68 Whitney v. Dresser, 200 U. S. 532 (1906); Im re T. A. McIntyre & Co., 
174 Fed. 627 (2nd Circ., 1909). 
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When claim is made, however, to the proceeds of securities, 
or to money deposited with the broker or received by the broker 
on account of the customer, the general rules applicable to the 
following of a trust res govern. The claimant must trace the 
proceeds or money into a specific fund. 


“ A trust cannot be established in an aliquot share of a man’s 
whole property, as distinguished from a particular fund, by showing 
that trust monies have gone into it.” ® 


If the fund is at any time wholly depleted, the claims are . 
wiped out.” If the fund is sufficient to satisfy some but not 
all claimants, it has been said that the rule in Clayton’s Case™ 
—that the depletions are to be considered to have been made 
in the order in which the deposits were made — applies.” The 
fallacies of the rule are obvious. As Professor Scott has said: 


“The courts have long ceased to apply this rule when the question 
arises between the wrongdoer and the claimant, and so refused in 
the principal case. But when the question has arisen between several 
claimants, it is applied, as in the principal case, according to the 
weight of authority. The rule is based upon a presumption as to the 
intention of the depositor. It would seem on principle that there 
should be no reason to make such a presumption of intention in the 
case of a wrongdoer, and that his intention should be immaterial 
anyway. A far more just rule would be to divide the lowest inter- 
mediate balance among the various claimants in proportion to the 
amount of their claims.” * 


It is good to note that there seems to be a tendency to pro-rate 
the fund, without reference to the times of the various deposits. 

Even though the fund into which the proceeds have been 
traced has been depleted, if new deposits are made, there may 
be circumstances from which an actual intent to restore may 





69 National City Bank v. Hotchkiss, 231 U. S. 50, 57 (10913). 

70 Schuyler v. Littlefield, 232 U. S. 707 (1914). 

7 y Mer. 572 (1816). 

72 Lowell v. Brown, 284 Fed. 936 (1st Circ., 1922). 

78 See Austin W. Scott, “ The Progress of the Law, 1918-19190,” 33 Harv. 
L. Rev. 688, 700. : 

7 See Abrams v. Eby, 204 Fed. 1 (4th Circ., 1923). 
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be inferred, and such intent to restore will be given effect unless 
a preference would result.” 

The courts have announced certain “ presumptions ” in con- 
nection with the requirements of tracing which are, in reality, 
rules of substantive law. Such, for example, is the “ presump- 
tion ” already discussed, that securities similar to the ones which 
the customer deposited with a broker, found in the broker’s 
possession upon bankruptcy, were deposited by him with the 
intent to replace the customer’s securities.“* A similar “ pre- 
sumption” has been laid down to the effect that a security of 
the same kind as that deposited by the broker, which is found 
in a pledge made by the broker, belongs to the customer." In 
both cases, the customer is really entitled because he is owner 
as tenant in common of the mass of securities similar in kind 
to the ones he left with the broker or which were bought for 
his account. Likewise, a “presumption” that the broker 
pledged securities which he had a right to pledge instead of 
similar securities which he could not lawfully pledge “* is based 
upon the rights of customers imter se rather than upon rules of 
evidence. 




















PROCEDURE 







A customer does not waive his right to bring proceedings to 
establish ownership in securities or their proceeds by filing a 
claim as a general creditor and participating in the bankruptcy 
proceedings, when he reserves such right in his proof of claim.” 

In most stockbrokerage bankruptcies a multitude of claims 
asserting ownership of securities are filed. Courts often pass 
orders directing all claimants to assert their rights on or 
before a certain date, and providing that all claims to owner- 
ship not filed before that date shall be barred. When the time 




















7 In re T. A. McIntyre & Co., 181 Fed. 960 (2nd Circ., 1910). See Austin 
W. Scott, “The Right to Follow Money Wrongfully Mingled with Other 
Money,” 27 Harv. L. Rev. 125. 

76 Duel v. Hollins, 241 U. S. 523 (1916). 

77 In re A. O. Brown & Co., 183 Fed. 861 (S. D. N. Y., roro). 

78 In re Wilson & Co., 252 Fed. 631 (S. D. N. Y., 1917). 

79 Thomas v. Taggart, 209 U. S. 385 (1908); Im re Codman,: 284 Fed. 273 
(D. Mass., 1922). 
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limit fixed is a reasonable one, such orders have been uniformly 
upheld.*° 

It has been held that an owner who traces his specific securi- 
ties, which have been wrongfully pledged by the broker, and 
which survive liquidation by the pledgee, may replevy the 
securities in a state court, and that the trustee cannot enjoin 
the proceedings.** The decision rests upon the ground that the 
trustee had no interest in the property. The mutual rights and 
obligations of customers are so related and so interdependent 
that they can almost always be better determined in the same 
proceedings, and an action such as this would seem to be in 
close enough connection with the bankruptcy to give the bank- 
ruptcy court jurisdiction.** 

The tracing of securities or their proceeds often involves com- 
plex problems of accounting. It has been held that when a 
trustee employs an accountant to ascertain the rights of various 
customers who claim ownership, the costs must be paid by the 
customers, as they, rather than the general creditors, have been 
benefited.** 


PossIBLE DEVELOPMENT OF THE LAW 


In its present state, the law as applied to stockbrokerage 
bankruptcies is by no means crystallized. The correlation of 
some of the various rules laid down is difficult, even in theory. 
When they are applied to the facts, the difficulties become 
enormous. As a practical matter, in many cases, most of the 
claimants agree upon some plan of distribution, advanced by 
the judge or referee, which brings them a little something out 
of the wreckage, without pursuing their theoretical rights through 
the morass of facts and figures into which they lead. In one 
New York case, it is said, it was estimated that it would take 
the referee, devoting all his time to the matter, fifteen years to 





80 In re T. A. McIntyre & Co., 176 Fed. 552 (2nd Circ., 1910) ; Im re Ennis, 
198 Fed. 381 (2nd Circ., 1912); Im re Lathrop, Haskins & Co., 223 Fed. 912 
(2nd Circ., 1915), certiorari denied in Finley v. Hotchkiss, 238 U. S. 641 (1915) ; 
In re Gay & Sturgis, 224 Fed. 127 (D. Mass., 1915). 

81 In re Amy, 263 Fed. 8 (2nd Circ., 1920). 

82 See Bankruptcy Act of 1898, §§ 2, 23-a, 30 Stat. aT L. 545, 552. 

88 In re Wilson & Co., supra. 
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hear and decide all the claims of ownership. The creditors 
accepted a composition. In only a relatively small proportion 
of the cases does a claimant arise from the welter of stupefied 
customers to fight his case through the courts, to be the insti- 
gator, perhaps, of a new rule which reflects the aloofness of his 
position. 

Legal principles can not be discarded because, in certain con- 
ditions, it is difficult to apply them. In most jurisdictions the 
rules of law governing the relation between broker and customer 
are based upon the actual facts of the case and, in their appli- 
cation, have generally proved satisfactory. It must be remem- 
bered that bankruptcy is an abnormal outcome of the relation, 
and is relatively rare. In the situation presented by bank- 
ruptcy, however, the law can not and should not abandon the 
rules it has laid down; but it can apply to this new situation 
other of its principles, which, developed, may obviate the criti- 
cism that Peter is robbed to pay Paul. 

The two principles, already considered, which seem most 
helpful in the situation are that customers whose securities are 
wrongfully rehypothecated by the broker should take precedence 
over those who voluntarily took the risk of what happened to 
them, and that customers in the same position should eradicate 
accidental advantages among themselves by contribution. 

The Supreme Court, it is to be noted, has as yet passed upon 
only a few aspects of the situation. What would be its hold- 
ings in a case where all the facts were before it? Those cus- 
tomers who trace their specific securities and those who trace 
the proceeds of their securities or of their money, under the 
trust fund theory, would be-held entitled thereto, after paying 
off their indebtedness and after making any contribution which 
the Court might decide was necessary. There is nothing in 
the existing authorities to prevent the Court from adopting the 
theory of contribution, or from applying it even more fully than 
it has been applied by the lower federal courts. It may con- 
ceivably hold that each mass of securities in which customers 
claim rights as tenants in common is bound to all the other 
masses to equalize any discriminations between them effected 
by the liquidation of pledges after bankruptcy. In other words, 
it may treat all the pledges made by the broker as one, and 
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then apply contribution as of the day of bankruptcy. The 
distinction, in each mass of securities in which ownership rights 
as tenants in common are asserted, between the owners of 
securities wrongfully pledged by the broker and the owners of 
securities rightfully pledged, seems to be inherent in the doc- 
trines which the Court has already pronounced. The remain- 
der of the assets, including unclaimed rights of ownership, it 
might then be held, go to the trustee for the benefit of the 
general creditors. A decision such as this, it is submitted, 
would, while recognizing rights of ownership, effect justice be- 
tween the owners, and at the same time give to the claimants 
whom misfortune places in the ranks of general creditors the 
protection which it is the dominant purpose of the Bankruptcy 
Act to achieve. 
Reuben Oppenheimer. 


BALTIMORE, MARYLAND. 








HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 


















SUBSCRIPTION PRICE, $4.50 PER ANNUM ....... 60 CENTS PER NUMBER 

















Editorial Board 














Warren S. Ece, President Rosert E. McKean, Treasurer 
W. Barton Leacu, Jr., Note Editor J. McCautey Lanois, Case Editor 
Rocer S. Foster, Book Review Editor Wuttam L. Marsury, Jr. 
MELBOURNE BERGERMAN Paut D. MILLeR 

Harmon W. CALDWELL Anperson A. OWEN 

Tuomas G. CoRcORAN Rosert G. PAGE 

Dovctas D. CrystaL ALBERT PARKER 

Lewis M. DaBNEY RoBERT PROCTOR 

E. W. DEBEVOISE Paut G. RopEWALD 

Cuartes Denby, JR. Harotp L. SmirH 

SypDNEY FAIRBANKS ArtHuR E. SUTHERLAND, JR. 
EpwarD FELDMAN James B. THAYER 

Eucene H. FREEDHEIM ALLEN E. THROOP 

Raymonp G. HENGsT Warrack WALLACE 

SAMUEL S. IssEKS LEONARD WHEELER, JR. 

















THE WANING POWER OF THE STATES OVER RAILROADS: CURTAIL- 
MENT OF STATE REGULATORY ACTIVITIES BY THE TRANSPORTATION 
Act. — The Transportation Act of 1920* inaugurated a new policy 
in the federal regulation of carriers.2 Previously the efforts of Con- 
gress had been pointed mainly at the elimination of certain well- 
known abuses. The 1920 enactment, however, undertook affirmatively 
to create an adequate national transportation system, through new 
machinery and increased powers of the Interstate Commerce Com- 
mission.* Its far-reaching innovations have raised new problems of 
















1 See 41 Srat. aT L. 456, 1923 U. S. Comp. Strat. Supp. § 100714. The act 
is often referred to as the Esch-Cummins law. For a brief legislative history, see 
VANDERBLUE AND BurGeEss, RamtroaDs: Rates, SERVICE, MANAGEMENT, I-13; 
MacVeacH, TRANSPORTATION AcT oF 1920. See also Forney Johnston, “ The 
Transportation Act of 1920,” 6 Va. L. Rev. 482. 

2 See Dayton-Goose Creek Ry. Co. v. United States, 44 Sup. Ct. Rep. 1609, 
173 (1924); Davis v. Farmers’ Co-op. Equity Co., 262 U. S. 312, 317 (1923); 
New England Divisions Case, 261 U. S. 184, 189 (1923); Railroad Com- 
mission of Wisconsin v. C. B. & Q. R. R. Co., 257 U. S. 563, 585 (1922). See 
Charles W. Bunn, “ The Recapture of Earnings Provisions of the Transportation 
Act,” 32 Yate L. J. 213; Kenneth F. Burgess, “Federal Regulation of Railway 
sa ype and Finance,” 37 Harv. L. Rev. 705-709. See also 36 Harv. L. 

EV. 885. 

8 The Act insures a fair return on the capital invested in transportation 
(§ 422). The Commission is to achieve this result by a proper division of 
joint rates (§ 407), the fixing of minimum as well as maximum rates (§ 418), 
the prevention of discriminating intrastate rates (§ 413), and the provision of 
capital from government loans (§ 210), and loans from the Railway Contingent 
Fund (§ 422 —the recapture provisions). The Commission is also given new 
control over the physical management of carriers in respect to consolidations 
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the constitutional power of Congress to act,‘ and perplexing questions 
of statutory construction concerning the extent to which the states 
have been excluded from fields of control hitherto unoccupied by 
federal legislation. 

In regard to the supervision of rates the Transportation Act has 
made sweeping changes.° The Shreveport Rate Cases ° established the 
power of the Interstate Commerce Commission, before 1920, to raise 
purely intrastate rates which it found discriminating unjustly against 
particular persons or localities engaged in interstate commerce.’ The 
Act of 1920, however, has been interpreted *® to give the Commission 
the vastly wider power to prescribe a general level of intrastate rates, 
when such action seems necessary to prevent an undue disadvantage 
to interstate traffic as a whole.® And the Supreme Court has recently 
held that the “ recapture ” clause of the Act,’® which in effect reduces 
the net income of interstate carriers from partly intrastate traffic, 
does not invade the reserved power of the states, since such incidental 
control by Congress of that part of the excess earnings is indispensable 





(§ 407, par. 4-8), joint use of terminals (§ 402, par. 15), construction and 
abandonment of lines (§ 402, par. 18), and car supply and distribution. See 
Lambert Run Coal Co. v. B. & O. R. R. Co., 258 U. S. 377 (1922). And 
over the issuance of new securities. See Pittsburg & W. V. Ry. Co. v. Inter- 
state Commerce Comm., 293 Fed. toor (D. C., C. A., 1923). See Kenneth F. 
Burgess, supra, 37 Harv. L. REv. 705, 710-721, 735-737, 740-741. 

4 See Thomas Reed Powell, “The Supreme Court Decisions on the Com- 
merce Clause and State Police Power,” 21 Cor. L. Rev. 737, 22 Cor. L. Rev. 28. 

5 For a brief history of rate-supervision, see VANDERBLUE AND BURGESS, 
op. cit., 48-50. 

® Houston, E. & W. T. Ry. Co. v. United States, 234 U. S. 342 (1014); 
American Express Co. v. Caldwell, 244 U. S. 617 (1917); Illinois Central Rail- 
road v. Public Utilities Comm., 245 U. S. 493 (1918). 

7 This result brought the first clear realization of the possible extent of 
federal control over intrastate traffic. It had long been admitted that the 
state had plenary supervision of rates purely intrastate in character. See 
Wabash, St. L. & P. Ry. Co. v. Illinois, 118 U. S. 557, 577 (1886); Dow v. 
Beidelman, 125 U. S. 680, 689 (1887). Of course, a state could not regulate 
interstate charges, even under the guise of controlling internal traffic. Louisville 
and Nashville Ry. Co. v. Eubank, 184 U. S. 27 (1902). But as late as 1913 
it had been held that a state, in the absence of federal action, could prescribe 
intrastate rates, notwithstanding the effect these might have on interstate com- 
merce. Minnesota Rate Cases, 230 U. S. 352 (1913). The Shreveport Rate 
Cases, therefore, were severely criticised as a usurpation of state authority. See 
William C. Coleman, “ The Vanishing Rate-Making Power of the States,” 14 
Cor. L. Rev. 122. See also 6 Corn. L. Q. 412; 20 Micu. L. Rev. 675; 94 CENT. 
L. J. 293. But see John S. Sheppard, Jr., “ Another Word About the Evolution 
of Federal Regulation of Intrastate Rates and the Shreveport Rate Cases,” 28 
Harv. L. Rev. 294. 

8 Wisconsin R. R. Comm. v. C. B. & Q. R. R. Co., 257 U. S. 563 (1922); 
New York v. United States, 257 U. S. sor (1922). These decisions were recog- 
nized as binding in State v. Northern Pac. Ry. Co., 62 Mont. 576, 205 Pac. 
959 (1922). 

® See Parker McCollester, “ Regulation of Interstate Commerce under the 
Commerce Clause,” 31 Yate L. J. 870; Thomas Reed Powell, “ The Supreme 
Court’s Adjudication of Constitutional Issues in 1921-1922,” 21 Muicu. L. Rev. 
174. See also 35 Harv. L. Rev. 864; 8 Va. L. Rev. 615; 6 Munn. L. REv. 520. 
See New England Divisions Case, supra. 

10 See § 15a of the Interstate Commerce Act, added by § 422 of the 
Transportation Act, 41 Star. at L. 488, 1923 U. S. Comp. Srar. Supp., § 8583a. 
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to the purpose of the statute.‘ Although the Supreme Court dis- 
claims any intent to allow the Commission a united control over 
both interstate and intrastate commerce,’* the Act has undeniably 
reduced the power of the states over traffic charges to a shadow.” 

The effect of the Act upon the physical management of railroad 
facilities and equipment is more in doubt. Before 1920, a state, in 
the exercise of its police power, could require a railroad engaged in 
interstate and intrastate traffic to construct station, terminal, and 
other facilities adequate for local needs.1* The Supreme Court of 
Oklahoma has held that under the Act of 1920 a state still possesses 
authority to require the erection of a union terminal depot.'° The 
Supreme Court of California, however, in a case now before the 
United States Supreme Court,'** has decided that the jurisdiction of a 
state to compel an interstate carrier to build a union depot has been 
entirely superseded by implication, in the Act’s manifest purpose to 
put exclusive control of rates, properties, and facilities in the federal 
Commission.1* The South Carolina Supreme Court has upheld the 
power of the state to order an interstate carrier to erect way stations 
necessary for local requirements,‘’ but with a strong dissent hold- 
ing that all state regulation affecting interstate carriers has been 
interdicted.?® 

The question here, of course, is how far Congress has “ occupied 
the field” under the Act, which, despite its general implications of 
federal control, must be construed, in the absence of specific pro- 
vision, to have intended the most practical solution of a huge man- 
agerial problem.’® To give exclusive jurisdiction to the Interstate 





11 Dayton-Goose Creek Ry. Co. v. United States, 44 Sup. Ct. Rep. 169 
(1924). See 37 Harv. L. Rev. 152. 

12 See Texas v. Eastern Texas R. R. Co., 258 U. S. 204, 217 (1922) ; Wisconsin 
R. R. Comm. v. C. B. & Q. R. R. Co., 257 U. S. 563, 590 (1921). 

18 The States retain, of course, power to regulate intrastate charges, subject 
to the power of the National Commission to decide that the rates so fixed 
amount to an undue advantage or preference. Lehigh & N. Eng. R. R. Co. 
v. Pub. Serv. Comm., 79 Pa. Sup. Ct. 540 (1923). See Fuller & Co. v. Southern 
Pac. Co., 74 I. C. C. 703 (1922). 

14 Grand Trunk Ry. v. Mich. Ry. Comm., 231 U. S. 457 (1913); Southern 
Ry. Co. v. Commonwealth, 128 Va. 176, 105 S. E. 65 (1920). See Futter, 
INTERSTATE COMMERCE, IOI. 

15 Chicago, R. I. & P. Ry. Co. v. State, 90 Okla. 173, 217 Pac. 147 (1923). 
See 10 Va. L. Rev. 238. 

15a Since this note went to press the United States Supreme Court has sus- 
tained the position of the Supreme Court of California that under the Transporta- 
tion Act the Interstate Commerce Commission has exclusive jurisdiction to order 
the construction of a union terminal station by interstate roads. Railroad Comm. 
of Cal. v. So. Pac. Co., U. S. Sup. Ct., Oct. Term, 1923, No. 283. 

16 Atchison, T. & S. F. Ry. Co. v. Railroad Comm., 211 Pac. 460 (Cal. 
1923), certiorari granted in 262 U. S. 737 (1923). Cf. North Carolina Corp. 
Comm. v. Southern Ry. Co., 185 N. C. 435, 117 S. E. 563 (1923). 

17 Shealy v. Southern Ry. Co., 120 S. E. 561 (S. C., 1924). For the facts 
-of this case, see Recent Cases, infra, p. 919. Accord, North Carolina Corp. 
Comm. v. Southern Ry. Co., supra. 

18 Such a result was not intended by the framers of the Act; see the 
remarks of Senator Esch, s8 Conc. Rec. 8579. ; 

19 Various tests have been adduced to determine when federal legis!ation 
has so entered a field of commerce regulation as to supersede all state super- 
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Commerce Commission in every matter like the construction of a 
way station or shed would impose an overwhelming amount of work 
on that body. The needs of small localities might go long unattended 
if all these details were solely under national supervision. It would 
seem that the state should be permitted to regulate matters like 
these, at least until the national Commission specifically takes juris- 
diction.2° But the construction of a union terminal station, affecting 
interstate traffic much more vitally and usually involving great ex- 
pense, may well be a matter for exclusive federal authority, not 
permitting of concurrent, or even successive, control.”* And if not 
expressly required by the new power of the federal regulatory body 
over the construction of lines,?* this result seems to follow by impli- 
cation from the Commission’s authority over consolidations and joint 
use of terminals,”* and its complete control over the issuance of se- 
curities which may be necessary for construction.** 

In the matter of requiring physical connections between interstate 
rail and water carriers, § 412 of the Transportation Act has left no 
field for state control.2* And the New York Court of Appeals, in 
a decision apparently sound under the clear words of § 402, has 
held that the federal Commission has a new and exclusive jurisdiction 
to compel an interstate carrier to make wholly intrastate track con- 





vision. It has been said that the intent to supersede the exercise by the state 
of its police powers is not to be inferred from the mere fact that Congress has 
seen fit to circumscribe and occupy a limited field. See Savage v. Jones, 225 
U. S. 501, 533 (1912). It is also stated that the federal legislation must cover 
the precise subject-matter, and that the repugnance of the state and federal 
statutes must be direct and positive. See Missouri, K. & T. Ry. v. Haber, 169 
U. S. 613, 623 (1898); Reid v. Colorado, 187 U. S. 137, 148 (1902). On the 
other hand, it is said that the entire scope and purpose of the federal act must 
be considered, and that which is impliedly within the statutory scope is of no 
less force than that which is expressed in the Act. See Savage v. Jones, 225 
U.S. Sor, 533 (1912). 

Obviously these principles range far enough to enable a court to reach 
nearly any result it deems wise in a particular case. See Thomas Reed Powell, 
“Constitutional Law in 1919-1920,” 19 Micu. L. Rev. 1, 26. 

20 The words of the “police power proviso” in § 402 (17) of the Act 
seem to support this result. Cf. Missouri Pacific Ry. Co. v. Larabee Flour Mills 
Co., 211 U. S. 612 (1909); Lake Erie, A. & W. R. R. Co. v. Pub. Util. Comm., 
141 N. E. 847 (Ohio, 1923); Alabama & V. Ry. Co. v. Jackson & E. Ry. Co., 
95 So. 733 (Miss., 1923). See also 10 Va. L. Rev. 238. 

21 Otherwise most unreasonable expenditures might be forced upon the 
carriers by the various states, despite the declaration in § 422 of the Act that 
“the management of the railroads shall be as economical as efficiency and the 
necessity. of the undertaking permit.” 

22 See note 3, supra. The Interstate Commerce Commission itself has con- 
strued its powers as extending to union station projects. Cleveland Passenger 
Terminal Case, 70 I. C. C. 342, 659 (1921). Although the opinion did not 
discuss the matter of statutory interpretation, this practical assumption of 
jurisdiction by the national administrative body is entitled to great weight. 
See Texas & Pac. Ry. v. Abilene Oil Co., 204 U. S. 426 (10906). 

28 See note 3, supra. See also Port Arthur Chamber of Commerce v. T. & 
F.S. Ry. Co., 73 I. C. C. 361 (1922). 

24 See Bonds of Chicago Union Station Co., 72 I. C. C. 47 (1922). See 
Kenneth F. Burgess, supra, 37 Harv. L. Rev. 705, 721. 

25 State v. Atlantic Coast Line R. R. Co., 81 Fla. 168, 87 So. 773 (1921). 

26 See GaRTNER, COMMENTARIES ON THE INTERSTATE COMMERCE ACT, 16. 
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nections with other roads.?’ State orders of identical effect, however, 
have been upheld by two state courts in opinions which did not even 
mention the new provisions of the 1920 law.** Ohio has apparently 
taken an intermediate view that the state may act, until the juris- 
diction of the Interstate Commerce Commission has been actually 
exercised.2® This divergence of views will doubtless persist until a 
decision on the matter by the Supreme Court. The provision of the 
Act regulating the abandonment of unprofitable lines does not auth- 
orize the Commission to order an interstate railroad to discontinue its 
intrastate business, where the situation is such that interstate com- 
merce could not be affected by the continuance.*° 

It has been held that a state may still require an interstate carrier 
to build viaducts over its tracks at grade crossings.*t Assuming this 
a matter over which Congress may constitutionally take exclusive 
authority, nevertheless this field of control so vitally affects local 
public safety that state action ought to be barred only by specific 
enactment.*” 

Two general conclusions seem to follow from an examination of 
the cases: 

(1) The courts’ approach to the ascertainment of the limits of 
state power since the Act has been chiefly that of a construction of 





27 People v. Pub. Serv. Comm., 233 N. Y. 113, 135 N. E. 195 (10922). Cf. 
Penn. R. R. Co. v. Pub. Util. Comm., 141 N. E. 839 (Ohio, 1923). The juris- 
diction of the state over the construction and abandonment of “ spur, industrial, 
team, switching or side tracks,” wholly within one state, is expressly saved by 
the Act. See Detroit, etc. Ry. Co. v. Boyne City, etc. Ry. Co., 286 Fed. 540 
(D. Mich., 10923). 

.28 Northern Pac. R. R. Co. v. Pub. Serv. Comm., 117 Wash. 593, 202 Pac. 
4 (1921); Alabama & V. Ry. Co. v. Jackson & E. Ry. Co., 95 So. 733 (Miss., 
1923). 

29 Lake Erie, A. & W. R. R. Co. v. Pub. Util. Comm., 141 N. E. 847 
(Ohio, 1923). 

30 Texas v. Eastern Texas R. R. Co., 258 U. S. 204 (1921). See Kenneth F. 
Burgess, supra, 37 Harv. L. Rev. 705, 720. For the power of such a railroad to 
discontinue its unprofitable intrastate business apart from the order of the 
Commission, see Railroad Comm. v. Eastern Texas R. R. Co., U. S. Sup. Ct., 
Oct. Term, 1923, No. 145. 

81 City of Durham v. Southern Ry. Co., 185 N. C. 240, 117 S. E. 17 
(1923). See Erie R. R. Co. v. Pub. Util. Comm., 254 U. S. 394 (1921), in 
which the state order was issued prior to the Act of 1920. 

82 That these special considerations of public safety distinguish grade cross- 
ing cases is fully recognized. See Mr. Justice Holmes, in Erie R. R. Co. v. 
Pub. Util. Comm., supra: “ The power of the State over grade crossings derives 
little light from cases on the power to regulate trains.” 

In addition to the Erie case, supra, several cases since 1920 have involved 
problems like those under discussion, but concerned orders of state commissions 
issued before Feb. 28, 1920. St. L. & S. F. Ry. v. Pub. Serv. Comm., 261 U. S. 
369 (1923); St. Paul, etc. Ry. v. R. R. Comm. of Wisconsin, 178 Wis. 203, 
189 N. W. 150 (1922); N. Y. C. R. R. Co. v. Pub. Serv. Comm., 134 N. E. 282 
(Ind., 1922). These cases are governed by the law prior to 1920 since the Act 
is not retrospective. State v. Southern Ry. Co.. 126 Miss. 875, 89 So. 760 
(1921). No cases have arisen as to the effect of the Transportation Act on the 
power of state commissions to require stoppage of interstate trains. Before 
1920 a state had this power where stoppage was reasonably necessary for local 
convenience. State v. Public Serv. Comm., 290 Mo. 389, 235 S. W. 131 (1921). 
There is nothing specific on this matter in the Act. 
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the statute, rather than that of a determination of its constitutionality. 
And since, like most federal commerce legislation, the Act seldom 
expressly negatives continued state activity, the usual problem has 
been interpretation of legislative silence.** In this there has been 
no inevitable test of instances. In the last analysis, the judges seem 
to have decided whether, upon all the facts of each case, it would 
better serve the practical purpose of the Act to leave the details of 
control to the federal government under the broad implications of 
the statute, or to allow the states to continue their jurisdiction over 
matters which are fundamentally more of local than national concern. 

(2) Although it is too early to observe the complete effect of the 
Act upon the states’ police power, it is clear already that it has 
achieved a single, nationally-minded regulation of the larger phases 
of transportation.** State regulation is now decidedly confined to 
matters of routine administration requiring a knowledge of conditions 
peculiarly local. 





RIGHT OF A STATE TO ENJOIN UNCONSTITUTIONAL LEGISLATION OF 
ANOTHER STATE: “ INTERSTATE Law.” — The state of West Virginia, 
alarmed at the rapid exhaustion of its natural gas, passes a statute 
designed to impose upon its producers and distributors of natural gas 
the duty of supplying local wants before permitting gas to leave the 
state. Thereupon the states of Ohio and Pennsylvania file bills in 
the Supreme Court alleging that the statute is an unconstitutional 
interference with the freedom of interstate commerce and praying for 
an injunction against its enforcement. Relief is asked by the com- 
plainants as consumers of gas in their governmental institutions and 
as parentes patriae. An injunction is issued restraining the state of 
West Virginia, its officers, servants, and agents, from enforcing or 
attempting to enforce the statute. Admitting the unconstitutionality 
of the statute,? is such an injunction proper? It is submitted that 
the answer is in the negative.® 





33 See Thomas Reed Powell, “ The Supreme Court Decisions on the Com- 
merce Clause and State Police Power,” 22 Cor. L. Rev. 28, 49. 

34 See VANDERBLUE AND BurGEss, RAILROADS: op. cit., 13, 51. See also Ken- 
neth F. Burgess, “ New Limitations Upon State Regulation of Rialroad Rates,” 
20 Cor. L. REv. 660. 

1 For further facts of this case, see Recent Cases, infra, p. 912. Mr. Justice 
Holmes dissented upon the ground that the act was constitutional. Mr. Jus- 
tice McReynolds thought no justiciable controversy was presented. Mr. Justice 
Brandeis agreed with the above Justices and pointed out other reasons for dis- 
missing the bill without passing on the constitutionality of the statute. 

2 The instant case is one of an interesting series of decisions. In 1896, 
a Connecticut statute prohibiting the export of game killed within the state 
was sustained, two Justices dissenting. Geer v. Connecticut, 161 U. S. 519. In 
1908, a New Jersey statute prohibiting the export of fresh water through pipes 
was sustained, one Justice dissenting. Hudson County Water Co. v. McCarter, 
209 U. S. 349. In 1911, an Oklahoma statute refusing the power of eminent 
domain to corporations exporting natural gas through pipe lines was held 
unconstitutional, three Justices dissenting. West v. Kansas Natural Gas Co., 
221 U. S. 229. The reasoning of this case is properly regarded by the majority 
of the court as decisive in the principal case. 

An attempt has been made to reconcile these cases on the ground that the 
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Original jurisdiction is given to the Supreme Court in “contro- 
versies between two or more states.”* As used elsewhere in the same 
section of the Constitution, the word “controversy” means simply 
a civil suit and is no broader than the word “case.”® It would 
seem, therefore, to be limited to a suit instituted in the ordinary 
course of judicial procedure.* However, in controversies between 
states it must be admitted in the words of Mr. Justice Bradley that 
“some things undoubtedly were made justiciable which were not 
known as such at common law, as controversies between states as to 
boundary lines. . . . The establishment of this new branch of juris- 
diction seemed to be necessary from the extinguishment of diplomatic 
relations between the states.”* Thus a state can sue not only in 
its private capacity upon a cause of action given by private or common 
law, but also to protect the welfare of its citizens even though no 
proprietary right of its own is involved.* But in the latter case there 
must be some right recognized by that body of law which the Supreme 
Court has called “ interstate” ° law; otherwise it is a case of damnum 
absque injuria. 

In the instant case the complainant states sue as consumers of gas 
in state institutions and as parentes patriae. In the former capacity, 
it would seem that they are in no better position than that which 
a private consumer would occupy but for the Eleventh Amendment. 





state has a proprietary interest in wild game and running water while it has 
none in natural gas not reduced to possession. See West v. Kan. Natural Gas 
Co., supra, 253, 259. See 24 Cor. L. Rev. 64; 25 Harv. L. Rev. 90. However, the 
decision in the Hudson Water Co. case was expressly put on a broader ground 
than dependence upon “the more or less attenuated residuum of title that 
the state may be said to possess.” Hudson County Water Co. v. McCarter, 
supra, 355. In effect, the Court in the Hudson Water Co. case admitted the 
right of a state to conserve its natural resources for its own citizens, and in 
the West case reacted to the opposite conclusion, denying that it had ever 
said any such thing. It has been forcibly argued that the right of a state 
to forbid the export of natural gas, as well as game and fresh water, should 
be sustained under the governmental or police power of the state to preserve its 
natural resources. See Thomas P. Hardman, “ The Right of a State to Restrain 
the Exportation of its Natural Resources,” 26 W. Va. L. Quart. 1. It would 
seem that the question is one the solution of which depends primarily upon 
the Court’s conception of the relation of the states to each other and to the 
Federal Government and of the desirability of certain economic policies, rather 
than upon considerations of proprietary rights originating in the feudal system. 

8 Mr. Justice Brandeis contended, among other things, that since the 
interests of the gas companies of West Virginia were affected by the decision 
of the case they were necessary parties to the bill. While it is submitted that 
this is correct, its consideration is beyond the scope of this note. 

* Art. III, § 2. 

5 Muskrat v. United States, 219 U. S. 346, 357 (1011). 

6 Marbury v. Madison, 1 Cranch (U. S.) 137 (1803). Cf. Cohens v. Vir- 
ginia, 6 Wheat. (U. S.) 264, 405 (1821), where the Court, speaking of the 
class of cases arising under the Constitution and laws of the United States 
said: “The article does not e~:end the judicial power to every violation of the 
Constitution but to a ‘case in law or equity’ in which a right under such law 
is asserted in a court of justice.” 

7 Hans v. Louisiana, 134 U. S. 1, 15 (1890). 

® Missouri v. Illinois, 180 U. S. 208, 241 (1901); Kansas v. Colorado, 185 
U. S. 125, 142 (1902). 

® See Kansas v. Colorado, 206 U. S. 46, 98 (1907). 
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They have a contract right against the gas companies and an inci- 
dental right to restrain officials of the state of West Virginia from 
interfering with it, but no right in law or equity against the state 
itself on which to base a suit. In their governmental capacity the 
complainants claim a right to have an uninterrupted flow of gas, alleged 
to be similar to the right recognized in Kansas v. Colorado*® and 
Wyoming v. Colorado ** to have the waters of an interstate stream 
continue to flow into the state, and the right recognized in Missouri 
v. Illinois? and Georgia v. Tennessee Copper Co.* to have air and 
water kept reasonably free from pollution originating in another 
state. Examination of these cases, however, shows that what was 
sought in them was the prevention of action which as between private 
individuals would constitute a tort or nuisance.’* Such rights and 
wrongs may well be recognized in interstate law as presenting familiar 
situations with which courts are accustomed to deal. In the prin- 
cipal case, any right to a flow of gas which the complainants may 
urge in their governmental capacity arises entirely from contracts to 
which the state of West Virginia is not a party. Unless the Supreme 
Court is prepared to treat state legislation as a possible inducement 
of breach of contract, it is difficult to see how this right can be the 
basis of any justiciable controversy with the state of West Virginia.'® 
The complainant’s case comes down to the bald proposition that inter- 
state commerce is being interfered with; but it has been emphatically 
asserted that the vindication of the freedom of interstate commerce is 
not entrusted to any state.'® 

Conceding, however, that the complainant states have a justiciable 
claim the objection immediately arises that this is an attempt to enjoin 
legislation. It is well recognized that such a suit cannot be enter- 
tained;'* indeed, any other result would seem to be in conflict with 
the fundamental doctrine of separation of powers.'* In the instant 
case it would seem that the legislative state is not yet passed, since 





10 See note 8, supra. 

11 259 U. S. 419 (1922). 

2 See note 8, supra. 

13 206 U. S. 230 (1907). 

14 Rights and wrongs in interstate law may be urged on analogies drawn 
from common law. But on account of the public interests involved the courts 
will not always follow such analogies to their logical conclusion. Missouri v. 
Illinois, 200 U. S. 406, 521 (1906). 

15 If the Supreme Court is to embark upon a course of creating new legal 
relations between states in their sovereign capacities, it would seem that its 
efforts should be confined to cases of vital social and economic necessity. In 
the instant case the only purpose served is to raise a constitutional point under 
the commerce clause, a point which could have been legitimately raised in other 
ways. 

16 Louisiana v. Texas, 176 U. S. 1, 19 (1900). 

17 McChord v. L. & N. R. R. Co., 183 U. S. 483, 495 (1902); Texas v. 

Interstate Commerce Comm., 258 U. S. 158, 162 (1922). 
Z ter This question is entirely distinct from the general eauity doctrine that an 
Injunction will not issue unless injury is threatened. The majority opinion 
seems to confuse the two questions. No matter how great the danger, an 
injunction will not issue till legislation is finished and there is a threat of 
enforcement. See Prentis v. Atlantic Coast Line, 211 U. S. 210, 228 (1908). 
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before any order can be made putting the statute into effect the 
commission must determine what are the reasonable needs of local 
consumers, a determination which is in substance legislative.’® It 
is argued, however, that the statute is.self-enforcing, and that no 
order of the commission is necessary to put it in force.*° Certain 
passages in the act make this contention plausible.2* On the other 
hand, the state court in construing earlier acts which were expressly 
made a part of this act has limited its jurisdiction to reviewing. the 
orders of the commission and has declined to undertake affirmative 
regulation by mandamus.”* It is thought the court would take the 
same attitude toward the statute now under consideration. It would 
seem, therefore, that until the commission makes an order there is 
nothing which may properly be enjoined, no matter how great the 
danger of irreparable injury. Since this point was not discussed 
at great length in the majority opinion, it is hoped that the case will 
not be considered a precedent opposed to the well-recognized rule 
that not obnoxious legislation but its enforcement is to be enjoined.” 





IMPLIED WARRANTY OF HABITABILITY OF A FURNISHED House. — 
Although the law generally applies the maxim caveat emptor to a 
lease of real estate, in England there is a warranty of fitness for 
habitation, implied in law in the letting of a furnished house. This 





19 See 37 Harv. L. REv. 366. 

20 Cf. McChord v. L. & N. R. R. Co., supra, where a similar contention was 
advanced and repudiated. 

21 See Barnes W. Va. Cone ANN., c. 150, §§ 29-36. § 32 provides for in- 
junction or mandamus at the suit of an individual “to prevent the violation 
of this act . . . pending proceedings before said commission.” § 33 provides 
that for every day during which there is a failure to comply with an order of the 
commission “or to perform any duty enjoined by this act” there shall be a 
separate offense. § 34 provides that any person injured may sue for damages. 

22 United Fuel Gas Co. v. Pub. Service Comm., 73 W. Va. 571, 80 S. E. 
931 (1914); State v. Bluefield Water Works Co., 86 W. Va. 260, 103 S. E. 340 
(1920). All these cases involved statutory provisions analogous to §§ 33, 34. 
See §§ 17, 18. It might be argued that § 32 was intended to change the law 
in this respect. The whole statute, however, embodies the modern tendency 
to let commissions and not courts pass on complicated questions of industrial 
policy. And if § 32 cannot be construed away, the state court might well call 
it an unconstitutional delegation of legislative power. See 37 Harv. L. Rev. 
366. 

23 Mr. Justice Van Devanter who delivered the majority opinion in the 
principal case summed up the propositions contended for above in Texas v. 
Interstate Commerce Commission, supra, 162. “It is only when rights, in them- 
selves appropriate subjects of judicial cognisance, are being, or about to be af- 
fected prejudically by the application or enforcement of a statute that its validity’ 
may be called in question by a suitor and determined by an exercise of the judicial 
power.” (Italics ours.) The difficulty of a principle comes in its application. 

1 Clifton v. Montague, 40 W. Va. 207, 21 S. E. 858 (1895); Walsh v. 
Schmidt, 206 Mass. 405, 92 N. E. 496 (1910). The rule applies to unfurnished 
houses let as dwellings. Daly v. Wise, 132 N. Y. 306, 30 N. E. 837 (1802); 
Blake v. Dick, 15 Mont. 236, 38 Pac. 1072 (1895); Hart v. Windsor, 12 M. 
& W. 68 (1843). This category includes separate rooms in a tenement house, 
if they pass out of the control of the landlord. McKeon v. Cutter, 156 Mass. 
296, 31 N. E. 389 (1892). 
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exception arose in 1843 with the case of Smith v. Marrable,? which 
held that in the demise of a furnished house at a watering place for 
a short term there is an implied condition that it is fit for immediate 
occupation.* It has been applied recently in Collins v. Hopkins * 
where a tenant, who had vacated the house on learning that it had 
been insufficiently disinfected following its occupation by a tuber- 
culosis patient, recovered rent paid in advance. In the United States, 
one case has followed Smith v. Marrable on practically identical 
facts;> but otherwise the English doctrine has been flatly rejected,® 
or criticised and distinguished on various grounds.’ 

The precise extent and limitations of the English exception are 
problematical. It has been held applicable where the uninhabitable 
condition was due to defective drains,* infection,? or insufficiency 
of heating appliances..° The warranty, it seems, does not exist 
unless the house is more than nominally furnished."* In fact, Smith 
v. Marrable has been explained as proceeding on the idea that fur- 
niture was the principal thing in the contemplation of the parties 
and the chief subject of warranty.1* Yet the defect was not confined 
to the furniture,‘* and in subsequent cases the nuisance was inde- 
pendent of the furniture.'* A Canadian case does not treat the rule 
as restricted either to short terms*® or to dwellings.** The warranty 












211 M. & W. 5 (1843). The house was infested with bugs. 
3 Indeed, in his opinion, Parke, B., took it to be settled that a warranty of 
habitability is implied in all leases of dwellings. But two cases immediately 
following confined the exception to furnished houses. Sutton v. Temple, 12 
M. & W. 52 (1843); Hart v. Windsor, supra. In the latter case, Parke, B., 
admitted that Smith v. Marrable could not be supported on the ground upon 
which he had rested his judgment. Nevertheless, he distinguished that case be- 
cause the lease was not of realty merely. 

4 [1923] 2 K. B. 617. For the facts of this case, see Recent Cases, infra, 


Pp. 919. 

5 Ingalls v. Hobbs, 156 Mass. 348, 31 N. E. 286 (1892). The case is sur- 
prising in view of the strict adherence of the Massachusetts court to the general 
rule in regard to unfurnished houses. Stevens v. Pierce, 151 Mass. 207, 23 N. 
E. 1006 (1890); Roth v. Adams, 185 Mass. 341, 70 N. E. 445 (1904). 

6 Murray v. Albertson, 50 N. J. L. 167, 13 Atl. 394 (1888). Here the facts 
closely resembled those of Smith v. Marrable. 

7 Franklin v. Brown, 118 N. Y. 110, 23 N. E. 126 (1889) (the cause of 
complaint arose on adjoining premises); Edwards v. McLean, 122 N. Y. 302, 
25 N. E. 483 (1890) (a disease broke out after the lease had been executed) ; 
Rubens v. Hill, 213 Ill. 523, 72 N. E. 1127 (1904) (there was an express cove- 
nant relating to habitability). 

8 Wilson v. Finch Hatton, 2 Ex. D. 336 (1877); Charsley v. Jones, 5 T. L. 
R. 412 (1889). 

9 Bird v. Lord Greville, 1 Cab. & El. 317 (1884); Collins v. Hopkins, 
supra. See 68 Sor. J. 115. 

10 Davey v. Christoff, 36 Ont. L. R. 123 (1916). 

11 The presence of a refrigerator and radiators is not sufficient. St. George 
Mansions v. Hetherington, 42 Ont. L. R. 10 (1918). 

12 See Sutton v. Temple, 12 M. & W. 52, 60 (1843). 

13 See Wilson v. Finch Hatton, supra, 344. 

14 Wilson v. Finch Hatton, supra; Bird v. Lord Greville, supra. 

15 Courts had assumed that the occupation must be of a temporary 
character. See Chester v. Powell, 52 L. T. (N. S.) 722, 723 (1885). 

16 Davey v. Christoff, supra. Here there was a lease for two years of a 
moving picture thzater. See 16 Cor. L. Rev. 609. 
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operates as both a condition and a promise; the tenant may repudiate 
the lease and recover for damages.‘’ 

English statutes have taken up the cause of the tenant by pro- 
viding for an implied condition of “reasonable fitness for human 
habitation ” in the letting of dwellings to the working classes,’* and 
also by prohibiting the letting of houses that may be in a state to 
convey infection.’® The dearth of cases following Smith v. Marrable 
tends to indicate that this legislation has largely satisfied the demand 
for a common-law exception in England. The American rule against 
implied warranties is unmodified by statutes.?° 

The most plausible justification proposed for the Smith v. Marrable 
doctrine is that both parties intend that the house shall be fit for 
immediate occupation.” Acceptance of this reasoning would obscure 
the broad distinction based upon furniture,?? and would make the 
presence of furniture unimportant except as evidence tending to show 
that the premises were let for immediate habitation.”* If there is to 
be an implied warranty of habitability, it should not be confined to 
furnished houses. The limitation to furnished houses can be justified 
only as an effort, comparatively unsuccessful, to attain certainty. 

The courts of this country are to be commended for avoiding the 
doctrine. Collins v. Hopkins exaggerates the necessity of protecting 
the tenant from the rigor of caveat emptor. He can examine the 
premises and exact express warranties.** Moreover, where a landlord 
knows of a latent defect rendering premises unhealthful or dangerous, 
he has a duty of disclosure in letting them.*® But this liability has 





17 Smith v. Marrable, 11 M. & W. 5§ (1843); Charsley v. Jones, supra. 
The latter case holds that an honest belief that the house is fit does not relieve 
the landlord from liability on the warranty. There is no implied covenant that 
the premises shall remain habitable during the term. MacLean v. Currie, 1 
Cab. & El. 361 (1884); Sarson v. Roberts, [1895] 2 Q. B. 395, commented on in 
o Harv. L. Rev. 289. And there is no converse warranty of the tenant’s physical 
fitness to occupy the premises. Humphreys v. Miller, Pros, 2 K. B. 122 (the 
tenant entered suffering from leprosy). Cf. Farrar v. Andrew Patterson & Co., 
42 Wash. 482, 130 Pac. 753 (1913). 

18 See Housinc oF THE WorkinG Ctasses Act, 53 & 54 VicT., c. 70, § 75; 
Hovusinc, Town Pranninc, Etc. Act, 9 Epw. VII, c. 44, $$ 14, 15. See 
WoopFatt, LaANDLoRD AND TENANT, 214-217. See 82 Just. P. 263, 264, 300. 

19 See Pusric Heattn Act, 38 & 39 Vict., c. 55. See 81 Just. P. 201. 

20 The Carrrornta Crivm Cope, § 1941, providing that the lessor of a 
building for the occupation of human beings must put it in a condition for 
such occupation, does not raise an implied warranty of the fitness of a furnished 
residence for habitation. Green v. Redding, 92 Cal. 548, 28 Pac. 599 (1891). 

21 Suggested by Kelly, C. B., in Wilson v. Finch Hatton, 2 Ex. D. 336, 341, 
342 (1877). 

22 See Bunn v. Harrison, 3 T. L. R. 146 (1886). The distinction has been 
criticised as arbitrary in this country. See Davis v. George, 67 N. H. 393, 306, 
39 Atl. 970, 081 (1893). 

28 See Chadwick v. Woodward, 13 Abb. N. C. (N. Y). 441, 453 (1883); 
Ash v. Meeks, 134 App. Div. 154, 157, 118 N. Y. Supp. 821, 823 (10909). 

24 In Collins v. Hopkins, supra, 629, McCardie, J., felt that he could have 
decided the case on an express warranty, but he chose rather to rest his judg- 
ment upon an implied warranty. 

25 His failure to disclose the defect may constitute fraud or negligence, 
making him liable for resulting injuries. Minor v. Sharon, 112 Mass. 477 
(1873); Cesar v. Karutz, 60 N. Y. 229 (1875); Steefel v. Rothschild, 179 N. Y. 
273, 72 N. E. 112 (1904). See 1 Turrany, LANDLORD AND TENANT, 562-570. 
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just limits, suggestive of a standard of due care under the circum- 
stances.*® Although rescission of a lease for mutual mistake as to 
the habitability of the premises seems never to have been sought, 
relief for mistake of fact has been granted in analogous 
cases;?7 and it is possible that, since this form of relief 
does not involve liability for damages as does an implied warranty, 
courts might be willing to apply it. Yet courts should hesitate to 
shift the loss of a tenant onto a landlord whose conduct has been 
irreproachable. There is no good reason why he, any more than the 
tenant, should seek out or take the risk of hidden defects. As il- 
lustrated by the English cases, there are practical difficulties in the 
way of determining the existence and extent of the warranty. It is 
conceivable, also, that a tenant might enter with more reliance upon 
the warranty than upon his eyes, and then seek to avoid his lease on 
the pretense that sundry causes of disappointment are violations of 
the covenant of ,habitability. If, in the interest of the poorer classes 
or of public health, it is desirable for the state to champion the 
tenant’s cause, resort to legislation similar to that of England seems 
preferable to the adoption of a vexatious common-!aw exception. 





THE PowWER oF NATIONAL BANKS TO ESTABLISH BRANCHES. — The 
much-mooted question of the power of a national bank to establish 
branches was recently brought before the United States Supreme 
Court for the first time.t In a proceeding in the nature of quo 
warranto a Missouri court, acting under a state statute? prohibiting 
the establishment of bank branches, ousted the First National Bank 
of St. Louis from the privilege of operating a branch.* The judg- 
ment was attacked on two grounds: (1) that the operation of branches 
was an incidental power conferred on national banks by the National 
Banking Act;* (2) that a national bank, being a government instru- 
mentality, could not be proceeded against in a state court by a writ 





26 The landlord is not liable if he had no actual knowledge of the defect. 
Kurtz v. Pauly, 158 Wis. 534, 149 N. W. 143 (1914). See Cutter v. Hamlen, 
147 Mass. 471, 474, 18 N. E. 397, 398 (1888). He is not liable if he took 
proper measures to disinfect the premises although the precautions were in- 
effective. Finney v. Steele, 148 Ala. 197, 41 So. 976 (1906). Such wise re- 
strictions could not be pleaded against the insurer’s liability which Smith v. 
Marrable imposes. See note 17, supra. 

27 Sherwood v. Walker, 66 Mich. 568, 33 N. W. o19 (1887); Thwing v. 
Hall & Ducey Lumber Co., 40 Minn. 184, 41 N. W. 815 (1889) ; McKay v. 
Coleman, 85 Mich. 60, 48 N. W. 203 (1891); Cox v. Prentice, 3 M. & S. 344 
(1815); Cotter v. Luckie, [1918] N. Zeal. L. R. 811. Contra, Wood v. Boyn- 
ton, 64 Wis. 265, 25 N. W. 42 (1885); Costello v. Sykes, 143 Minn. 109, 172 
N. W. 907 (1919). See 3 Wutxisron, Contracts, § 1544. See 35 Harv. L. 
Rev. 757-761. ; i ‘ ; 

1 First National Bank of St. Louis v. Missouri, U. S. Sup. Ct., Oct. Term, 
1923, No. 252. For the facts of this case, see ReceNT CasEs, infra, p. 907. 
Eighteen other states joined with the State of Missouri as amici curiae. The 
United States government intervened in behalf of the bank. 

2 See 1919 Mo. Rev. Srat., § 11737. 

8 State v. First National Bank of St. Louis, 249 S. W. 621 (Mo., 1923). 

* See 13 Strat. at L. 99. 
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of quo warranto. The Supreme Court on writ of error disposed of 
both contentions and affirmed the judgment of the state court. 

The right of a national bank to sue or be sued in a state court is 
expressly conferred by Congress.’ But national banks are agencies 
of the federal government, created for a public purpose, and as such 
necessarily subject to the paramount authority of the United States.° 
Any attempt of a state to define their duties or to control the conduct 
of their affairs is absolutely void whenever such attempt conflicts with 
the federal laws or interferes with the objects of their creation.’ 
However, national banks are subject to such state laws as do not 
so conflict or interfere. Thus, a statute subjecting the taking of real 
property by a national bank to certain restrictions in order to prevent 
preferences in case of insolvency is valid.® Likewise, state courts 
have held many state statutes applicable to national banks when such 
statutes did not conflict with any federal law or impair the efficiency 
of the bank in the exercise of its authorized functions.1° And the 
general ground on which state statutes have been declared invalid as 
applied to national banks has been that they conflict with some 
federal law. 

It seems clear that state laws which prevent the establishment of 
branches by national banks are valid. A national bank has no 
authority to establish a branch. The National Banking Act not only 
does not expressly or impliedly give them the power to establish 
branches but argumentatively prohibits it.1* Nor can there be any 
objection to the construction of a federal statute by a state court to 
determine whether this right is conferred. The federal law is also 
the law of the state ** and state courts universally construe federal 
acts." 





5 See 13 Srat. aT L. 90, $ 57. 

6 See Davis v. Elmira Savings Bank, 161 U. S. 275, 283 (1895); Farmers 
& Mech. Nat. Bank. v. Dearing, 91 U. S. 20, 33 (1875). 

7 McCulloch v. Maryland, 4 Wheat. (U. S.) 316 (1819); Pacific Nat. Bank 
v. Mixter, 124 U. S. 721 (1888); Van Reed v. People’s Nat. Bank, 198 U. S. 
554 (1905). 

8 Nat. Bank v. Commonwealth, 9 Wall. (U. S.) 353 (1869). See 2 Morss, 
BANKS AND BANKING, 200, n. 

9 McClellan v. Chipman, 164 U. S. 347 (1896). This case specifically 
approved the propositions laid down by Nat. Bank v. Commonwealth, supra, 
and Davis v. Elmira Savings Bank, supra, declaring them to be harmonious. 

10 First Nat. Bank of Elizabethtown v. Commonwealth, 143 Ky. 816, 137 
S. W. 518 (1911) ; State v. People’s Nat. Bank, 75 N. H. 27, 70 Atl. 542 (1908) ; 
Braden’s Estate, 165 Pa. 184, 30 Atl. 746 (1895). 

11 Easton v. Iowa, 188 U. S. 220 (1903); Van Reed v. People’s Nat. Bank, 
supra; Davis v. Elmira Savings Bank, supra; Farmers & Mech. Nat. Bank 
v. Dearing, supra; Pacific Nat. Bank v. Mixter, supra. 

12 See Lowry Nat. Bank — Establishment of Branches, 29 Op. Atry. Gen. 81. 
See 13 Srar. aT L. 99, $8 6, 7, 44; 13 Stat. aT L. 469, § 7. This latter section 
prescribes one instance where a national bank may have branches: a state bank 
having branches which becomes a national bank, may retain its branches. 
From this, and the other sections cited, the inference seems plain that Congress 
did not intend to confer this power on national banks. 

18 See U. S. Const., Art. VI, § 2. , 

14 See notes 8-10, supra. As the final determination of construction must 
be by the United States Supreme Court, there can be no lack of uniformity. 
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This being true, there seems no reason why a state should not 
bring a proceeding of guo warranto. This would clearly be the remedy 
against a foreign corporation operating within the state without 
authority.° And it is submitted that a national bank should not be 
considered an agency of the federal government in conducting opera- 
tions not authorized by that government. Hence it should be on the 
same plane and subject to the same attack as an ordinary corporation. 
But in any event, the state statute being valid and applicable to the 
case, the judgment of the highest state court is conclusive as to the 
method of procedure.’*® 

It is doubtful what the exact practical consequences of this decision 
will be. A recent opinion of the Attorney-General of the United 
States 1” indicates that although national banks may not establish 
branches, they may establish additional “ teller-windows”** in dif- 
ferent parts of the same city in which the® bank is situated. The 
views of the commercial world of the effect of the decision on these 
offices are not uniform. The prevailing opinion seems to be that, in 
regard to them, it has no application.*° In view of the opinion 
expressed by the Attorney-General and the fact that the courts pay 
great deference to the interpretation of statues by the executive 
officers of the government,”° it may be that such “ teller-windows ” 
will be permitted. But such establishments will clearly be unauthor- 
ized to carry on a general banking business, and expansion beyond the 
ner of the city in any manner would seem to be definitely pro- 

ibited.”* 





SUBROGATION OF AN INSURER: THE BURDEN OF THE Loss oF IN- 
SURED Goops IN TRrANsIT.— Who bears the ultimate burden when 
insured goods are lost in transit? Shipper, carrier, and insurer have 
engaged in a protracted three-cornered struggle, each striving to shift 
the loss. Normally, the shipper pursues the easier of two courses 
and collects insurance. Thereupon the insurer is subrogated pro 





15 Standard Oil Co. v. Missouri, 224 U. S. 270 (1912); State v. Lemp 
Brewing Co., 79 Kan. 705, 102 Pac. 504 (1909). 

16 Standard Oil Co. v. Missouri, supra, 287; Twining v. New Jersey, 211 
U. S. 78, 110-111 (1908); Iowa C. R. Co. v. Iowa, 160 U. S. 389, 303 (1805). 

17 See Power of National Banking Associations to Establish Offices, Op 
Atry. Gen. of Oct. 3, 1923. 

18 These branches do not carry on a general banking business, having no 
discretion in making loans, etc. They purport to be established primarily for 
the purpose of receiving deposits. 

19 See Wall Street Journal, Jan. 29, 1924; N. Y. Journal of Commerce, 
Jan. 29. 1924. See 16 Amer. Bank. Ass. J. 534. This latter journal reports a 
statement issued from the office of the Comptroller of the Currency shortly 
after the decision of the principal case to the effect that the status of the 
“ teller-windows ” is unaffected. But see N. Y. Commercial, Jan. 29, 1924, 
which terms the decision a “ death-dealing blow” at these offices. 

20 United States v. Hermanos y Ca., 209 U. S., 337 (1907); Robertson v. 
Downing, 127 U. S. 607 (1887). 

21 Of course, banks operating with branches authorized by 13 Srar. aT L. 
469, § 7, or operating under the Consolidation Act of 1918, 40 Srar. at L. 
1043, are unaffected by this decision. 
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tanto to the shipper’s right of action against the carrier.'_ The carrier 
bears the loss. 

In seeking to escape his liability, the carrier has encountered diffi- 
culties. A contract exempting him from liability for negligence is 
void;? likewise a contract requiring the shipper to insure for the 
carrier’s benefit. But the carrier may gain limited success by pro- 
viding in the shipping contract that he shall have the benefit of any 
insurance that may have been effected upon the goods.t When insur- 
ance is paid, the carrier thereby acquires a defense against the shipper, 
and as anything which destroys the shipper’s right defeats that of 
one who is subrogated thereto,’ he acquires a defense against tho 
insurer also.° The insurer bears the loss. 

Obviously, this benefit clause in the carrier’s contract is of nc 
avail if it forfeits the shipper’s insurance contract. A policy containing 
no provision concerning, subrogation is not forfeited by giving the 
carrier the benefit of insurance.” But the insurer’s interests’ have 
been protected by express provisions for subrogation,® or express 
stipulations against its destruction.? The insurer has thus escaped. 
And, to relieve a shipper who thus forfeits his insurance, without 
helping the carrier,’° the insurer has adopted an ingenious device in 





1 Hall & Long v. R. R. Companies, 13 Wall. (U. S.) 367 (1871); Liverpool 
Steam Co. v. Phenix Ins. Co., 129 U. S. 397 (1889). See 36 Harv. L. Rev. 
330. The doctrine of subrogation was adopted by equity to put the burden 
upon the one principally liable. See SHELDON, SuBROGATION, 2 ed., §§ 11, 229. 

2 Liverpool Steam Co. v. Phenix Ins. Co., supra. The ratio decidendi is 
(1) that as the parties contract upon an unequal footing, the carrier can take 
advantage of the shipper, and (2) that the social interest requires utmost care 
of carriers. 

8 Willock v. Pa. R. R. Co., 166 Pa. St. 184, 30 Atl. 948 (1895). Cf. The Hadji, 
20 Fed. 875 (S. D. N. Y., 1884). This is considered merely another method 
of contracting against liability for negligence. To a certain extent, carriers 
are allowed to limit their liability to an agreed valuation. See 36 Harv. L. 
Rev. 746. 

4 This provision is not condemned as a contract against liability for neg- 
ligence. Phenix Ins. Co. v. Erie Transportation Co., 117 U. S. 312 (1886). 

5 Release of the tort-feasor destroys the right of subrogation. Sims v. 
Mutual Fire Ins. Co., ror Wis. 586, 77 N. W. 908 (1899); Packman v. German 
Fire Ins. Co., 91 Md. 515, 46 Atl. 1066 (1900). Cf. Cushman & Rankin Co. 
v. Boston & Maine R. R., 82 Vt. 390, 73 Atl. 1073 (1909), commented on in 
23 Harv. L. Rev. 227. ' 

6 Phenix Ins. Co. v. Erie Transportation Co., supra; Mercantile Mut. Ins. 
Co. v. Calebs, 20 N. Y. 173 (1859); Platt v. Richmond, etc. R. R. Co., 108 
N. Y. 358, 15 N. E. 393 (1888). See 1 Micuie, Carrters, §§ 1024-1028. The 
effect is what might be called “ cross-subrogation.” See Carstairs v. Mechanics’ 
& Traders’ Ins. Co., 18 Fed. 473, 474 (D. Md., 1883). But, strictly, the 
doctrine of subrogation is not applicable to primary liability. Grand Council 
R. A. v. Cornelius, 198 Pa. 46, 47 Atl. 1124 (1901). 

7 Jackson Co. v. Boylston Mut. Ins. Co., 139 Mass. 508, 2 N. E. 103 (1885). 

8 Carstairs v. Mechanics’ & Traders’ Ins. Co., supra. 

9 Fayerweather v. Phenix Ins. Co., 118 N. Y. 324, 23 N. E. 192 (1890); 
Southard v. Minneapolis Ry. Co., 60 Minn. 382, 62 N. W. 442 (1895); Ins. 
Co. v. Easton, 73 Tex. 167, 11 S. W. 180 (1889). 

10 Unconditional payment after forfeiture inures to the benefit of the 
carrier. Missouri Pac. Ry. Co. v. International Marine Ins. Co., 84 Tex. 149, 
19 S. W. 459 (1892). 
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the form of a loan, repayable to the extent of recovery from the 
carrier. Again the carrier has the burden. 

Two decisions of the Iowa Supreme Court mark the latest stage. 
The insurer’s victory has been upset by judicial construction of a 
new and illusory clause in the shipping contract, qualifying the benefit 
clause “‘so far as this shall not avoid the policies of insurance.” '* 
In each case, insurance upon an interstate shipment was made void 
by any act defeating subrogation, and the shipping contract, of a 
required uniform type filed with the Interstate Commerce Commission, 
contained the usual benefit clause plus the new qualifying clause. 
In Adams v. Hartford Ins. Co.,* the shipper sued the insurer. It 
was held that the qualifying clause excepted this insurance policy 
from the benefit clause of the contract; that, consequently, subro- 
gation had not been defeated;'* and, therefore, that the shipper might 
recover on the policy. But when, in Hartford Ins. Co. v. Payne,** 
the insurer, after paying the shipper, sued the carrier, the court 
shifted ground to hold that such an insurance policy was not excepted 
from the benefit clause; that the insurer had waived its forfeiture by 
issuing it with constructive notice of the terms of the filed shipping 
contract, and that the insurer, therefore, could not recover. Again 
the insurer has the burden. 

It is submitted that the Payne case has been erroneously decided. 
Granting the dubious waiver relied on,° it seems an unsound con- 





11 Payment in this conditional form does not benefit the carrier. Lucken- 
bach v. McCahan Sugar Co., 248 U. S. 139 (1918); Bradley v. Lehigh Valley 
R. R. Co., 153 Fed. 350 (2nd Circ., 1907). Cf. Inman v. South Carolina Ry. 
Co., 129 U. S. 128 (1889). An interesting question would arise if the carrier 
should adopt this device by adding to his benefit clause a stipulation that any 
sum advanced by him on account of loss should merely constitute a loan, 
repayable to the extent of recovery upon any insurance. 

12 This clause was not considered in the only previous case in which it 
appeared. Kalle & Co. v. Morton, 156 App. Div. 522, 141 N. Y. Supp. 374, 
aff'd in 216 N. Y. 655, 110 N. E. 1043 (1913). See 24 Sra. at L. 320, U. S 
Comp. Stat., §§ 8563, 8604a, 8604aa, requiring the issue of uniform shipping 
contracts for interstate shipments. 

18 193 Ia. 1027, 188 N. W. 823 (1922), commented on in 23 Cot. L. Rev. 
307. 
14 The court said: “We therefore hold that the plaintiff, by entering into 
Section 11 of the contract of shipment . . . does not deprive defendant of its 
right of subrogation . . . and does not render the policy unenforcible in this 
suit.” 

15 196 N. W. 48 (Ia., 1923). For the facts of this case, see Recent Cases, 
infra, p. 918. 

16 The court finds a waiver in the insurer’s issuance of the policy when, 
by virtue of the fact that uniform shipping contracts must be filed with the 
Interstate Commerce Commission, he is chargeable with knowledge of the 
benefit clause in the kind of contract the shipper will make. A party con- 
tracting with the carrier is charged with*notice of such contracts. Boston & 
Maine R. R. v. Hooker, 233 U. S. 97 (1014), criticised in 27 Harv. L. Rev. 
737. But there seems to be no reason or precedent for extending such notice 
to a third party dealing with a shipper. Hitherto the insurer has not been 
charged with notice of the kind of contract the shipper might enter. See Ins. 
Co. v. Easton, 73 Tex. 167, 179, 11 S. W. 180, 184 (1889). Granting that 
the insurer had actual knowledge, it is a moot question whether the issuance 
of a policy with knowledge that it will be forfeited waives the forfeiture. 
United Firemen’s Ins. Co. v. Thomas, 82 Fed. 406, 92 Fed. 127 (7th Circ., 1899) ; 
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struction of the shipping contract to bring within the qualified benefit 
clause insurance which by its express terms is forfeited by application 
to the carrier’s benefit. “So far as this shall not avoid the 
policies... .”, must be given fair weight in the contract. From the 
carrier’s side, the clause seems to recognize the insurer’s power to 
make a policy which will be void if the carrier is given its benefit.? 
From the shipper’s side, its presence makes it highly improbable 
that the shipper intended to give the carrier the benefit of such in- 
surance as according to its terms, would, by such action, be nullified 
for his own benefit. To say, therefore, that the shipping contract 
contemplates that all insurance, no matter what its terms, shall accrue 
to the carrier’s benefit, ignores the qualifying clause. And to say 
that, while it may not contemplate policies which would be absolutely 
forfeited, it includes policies which may be relieved from forfeiture 
by the insurer’s waiver, is to argue in a circle. If the benefit clause 
includes such policies only because their forfeiture has been waived 
it cannot so include them without such forfeiture and waiver, and 
without such inclusion as a starting point there is no incompatibility 
of the insurance and shipping contracts which amounts to forfeiture 
and necessitates the insurer’s waiver. The Adams case gave the only 
logical and sensible construction of the expressed intention of the 
parties in this qualifying clause —to exclude policies protecting sub- 
rogation. By this construction, the shipper does not forfeit his 
policy, the insurer does not lose subrogation, and the carrier bears his 
primary liability. These results are in accord with the principles 
of development of the law of subrogation hitherto. 

If the principle of the Payne case stands,'* it will bear interesting 
results. An intrastate shipper making such a shipping contract will 
forfeit his policy because (1) the constructive notice founding the 
waiver in the Payne case is applicable only to interstate shipments, 
and (2) the insurance policy comes within the benefit clause.’® For 
insurance on interstate shipments, the insurer has three possibilities: 
(1) To reconstruct his protective clauses,”° (2) to increase premiums 
as compensation for loss of subrogation, and (3) to issue only supple- 
mentary insurance, 7. e., insurance for risks not covered by the 
carrier’s liability. The shipper in his turn will probably readjust 
himself. If he loses the convenient middleman in liquidating claims 
against the carrier, he will sue directly. If he pays higher premiums 





Hartley v. Pa. Fire Ins. Co., 91 Minn. 382, 98 N. W. 198 (1904); Norfolk Fire 
Ins. Corp. v. Wood, 113 Va. 310, 74 S. E. 186 (1912); Patterson v. American 
Ins. Co., 164 Mo. App. 157, 148 S. W. 448 (1912). 

17 See Philip S. Gidiere, “Subrogation under Policies of Fire Insurance 
Covering Cotton in Transit,” 1 So. L. Q. 320, 328. 

18 A petition for rehearsing has been filed. 

19 While the court in the Payne case adopted the decision of the Adams 
case, it necessarily repudiated as dicta the ratio decidendi, that such insurance 
did not come within the benefit clause. See note 14, supra. 

20 It seems, however, that this step would be futile; the waiver would 
apply to any form of protective clause. On the other hand, the presence of 
the qualifying clause in the shipping contract seems unessential to the waiver. 
Thus the Payne case is in substance contra to those cited in notes 8 and 9, 
supra. 
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for the kind of insurance that protects the carrier, he should be 
compensated in reduced shipping rates. The carrier’s triumph may 
be merely an ephemeral severance from the ultimate burden of loss. 
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BANKRUPTCY — EXEMPTIONS OF BANKRUPTS — WAIVER OF EXEMPTIONS 
in Favor OF PARTICULAR CREDITORS. — The plaintiff held notes of two 
partners in which the partners had waived their exemption rights, as per- 
mitted by state law. The partners were adjudicated bankrupts. They first 
claimed exemptions in their schedules but waived these exemptions later. 
The plaintiff then petitioned the referee in bankruptcy to set aside enough 
to pay his claim. The petition was refused, and the petitioner appealed. 
Held, that only the bankrupt can secure a fund to be set aside as an 
exemption. Judgment affirmed. Jn re Martin Bros., 294 Fed. 368 (N. 
D. Ga.). 

"octane has the rather unusual doctrine that the maker of a note, by 
special stipulation therein, may waive his exemption rights. Bell v. Dawson 
Grocery Co., 120 Ga. 628, 48 S. E. 150. The Georgia decisions have 
carried this idea to its farthest extent. The exemption which the bankrupt 
has had set apart in the court of bankruptcy can be sold by him. Pincus v. 
Meinhard, 139 Ga. 365, 77 S. E. 82. The waiver of a single man of his 
homestead rights prevents him from later claiming such rights as a married 
man. Broach v. Powell, 79 Ga. 79, 3 S. E. 763. The bankrupt can assign 
his homestead rights to a creditor after he has been adjudicated a bankrupt 
but before any property is set aside by the trustee. Strickland Hardware 
Co. v. Fletcher, 152 Ga. 445, 110 S. E. 229. And the culmination was 
achieved when it was recently held that the waiver in the note operated as 
a valid transfer so that, after bankruptcy, an assignment of his exemption 
rights to another was ineffective. Saul v. Bowers, 155 Ga. 450, 117 S. E. 
86. The federal court, bound by Georgia exemption laws, has been far 
from pleased at the state doctrine. See Jn re Martin Bros., supra, 369. It 
was properly not concerned with what the bankrupt did with his exempted 
property after the bankruptcy court had turned it over to him. Jn re 
Arnall, 285 Fed. 654 (N. D. Ga.). But before the Saul case, it embraced 
the view that the waiver in the note was a general waiver of rights and not 
a specific waiver operating as a lien in favor of the payee. So the 
bankrupt could renounce his exemption in the bankruptcy court, and all 
creditors would share. Jn re Bowers, 278 Fed. 681 (N. D. Ga.). But in 
the principal case the court still adheres to that doctrine notwithstanding 
the Saul case. As a court of bankruptcy is bound by the state court’s 
interpretations of the state statutes, the result is difficult to justify. Jn re 
Cochran, 185 Fed. 913 (N. D. Ga.). See 30 Star. at L. 548. See Page v. 
Edmunds, 187 U. S. 596, 602. See also 24 Harv. L. Rev. 577. But a deep 
sympathy must nevertheless be felt in the federal court’s distaste for such 
an anomalous doctrine. , 


BANKRUPTCY — JURISDICTION OF FEDERAL COURTS — JURISDICTION First 
AcQuirRED BY STATE Court.—X secured a decree in rem against Y’s land 
in a state court. More than four months later, a petition in bankruptcy 
was filed against Y. X was enjoined from further prosecution of his suit 
in the state court. The bankruptcy trustees thereafter sold the land, all 
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creditors except X consenting. The decree purported to sell the land free 
of liens. A motion was thereafter granted to dissolve the temporary 
injunction. Held, that the bankruptcy court did not have the power to 
sell the land free of liens. Decree affirmed. Piedmont Coal Co. v. 
Hustead, 294 Fed. 247 (3rd Circ.). 

Judicial sale is more efficacious in securing the value of the property if 
it can be made free of encumbrances. The Bankruptcy Act of 1867 
specifically authorized this. The present Act contains no such provision 
but the decisions establish the general principle that a bankruptcy court 
can sell free of liens, the proceeds being used first to reimburse the former 
lienholders. In re Wylie, 153 Fed. 281 (3rd Circ.); Im re Zehner, 193 
Fed. 787 (E. D. La.). See 2 Cottier, BANKRUPTCY, 12 ed., 1171. This may 
be done at the court’s discretion, after notice to lienholders, when it seems 
to be advantageous to those interested in the property. See Samuel Willis- 
ton, “ The Effect of a National Bankruptcy Law,” 22 Harv. L. Rev. 547, 
562. But this common sense principle is subject to limitations effected 
by the concurrent jurisdiction of state and federal courts. Once the 
property is within the custody and possession of the state court four months 
prior to bankruptcy, the state court does not have its jurisdiction divested 
by bankruptcy proceedings. In re Blumberg, 94 Fed. 476 (E. D. Tenn.). 
Cf. Metcalf v. Barker, 187 U. S. 165; Pickens v. Roy, 187 U. S. 177. See 
Murphy v. John Hofman Co., 211 U. S. 562, 569. However, the principle 
seems to be limited as much as possible by a strict idea of custody. Jn 
re Vastbinder, 132 Fed. 718 (M. D. Pa.). The principal case is in accord 
with authority, but it would be a more efficient procedure to permit the 
state court to decide the claim of lien and then allow the federai court 
to use its discretion as to selling free of it, holding the proceeds first for 
the use of the lienholder. 


BANKRUPTCY — PRovABLE CLAIMS — JUDGMENT FOR NEGLIGENT INJURY. 
— The appellant recovered a judgment against a mining company for per- 
sonal injuries sustained by him as a result of the negligence of the company. 
Within four months after the recovery of the judgment, the company, upon 
its voluntary petition, was adjudged bankrupt. The appellant sought to 
prove the judgment against the bankrupt under § 63a of the Bankruptcy 
Act, which provides that “ Debts of the bankrupt may be proved and 
allowed against his estate which are (1) a fixed liability, as evidenced by a 
judgment . . . absolutely owing at the time of the filing of the petition 
against him; ...” From an order of the District Court, confirming an 
order of the referee rejecting the claim, the claimant appeals. Held, that 
the mere fact that an unprovable tort claim is evidenced by a judgment 
does not convert it into a provable claim. Order affirmed. Jn re Montevallo 
Mining Co., 294 Fed. 171 (sth Circ.). 

The word “debts,” as used in the Bankruptcy Act, has uniformly been 
given a liberal construction. See Jn re Mahler, 105 Fed. 428, 430 (E. D. 
Mich.). See 2 RemincTon, BANKRUPTCY, 3 ed., § 758. It is settled, how- 
ever, that an unliquidated tort claim is not provable. Schall v. Camors, 
251 U. S. 239. See 18 Micu. L. Rev. 326; 29 Yate L. J. 455. But if 
such a claim has been reduced to final judgment, the unanimous authority 
prior to the principal case was that it is provable under § 63a(1) of the 
Act. Moore v. Douglas, 230 Fed. 399 (oth Circ.); Jn re Putnam, 193 Fed. 
464 (N. D. Cal.); In re Cunningham, 253 Fed. 663 (N. D. N. Y.). See 2 
COLLIER, BANKRUPTCY, 13 ed., 1387, 1429: 2 REMINGTON, BANKRUPTCY, 3 
ed., §826. The same result has been reached under all similar bankruptcy 
statutes. See WILLISTON, CASES ON BANKRUPTCY, 2 ed., 516,n. 1. There are 
a few recognized exceptions to this. Thus, where the judgment is for alimony, 
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support of a bastard child, or the like, the court will look behind the form of 
the judgment and ascertain the nature of the liability. Such judgments are 
generally regarded as being merely the monetary measure of a continuing 
duty, which it would be inequitable to discharge; they are, moreover, never 
a fixed liability, being always subject to change by the court that decreed 
them. Audubon v. Shufeldt, 181 U. S. 575; Dunbar v. Dunbar, 190 U. S. 
340; Turner v. Turner, 108 Fed. 785 (D. Ind.). See 2 Cottmr, BANK- 
RUPTCY, 13 ed., 1391; 2 REMINGTON, BANKRUPTCY, 3 ed., § 829. See also 23 
Harv. L. Rev. 146. By § 17a(2) of the Act, judgments of this character are 
expressly declared to be not dischargeable. In the principal case the court 
asserts that it will look behind every judgment, and refuse to allow it to 
be proved if based upon any claim not in itself provable. This result is 
reached ‘upon a narrow interpretation of the word “debts,” and a holding 
that the character of a claim is not altered by the reducing of the claim to 
judgment. The court finds support in statements taken from three decisions 
of the Supreme Court. See Wetmore v. Markoe, 196 U. S. 68, 72; Boynton 
v. Ball, 121 U.S. 457, 465, 466; Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 
292, 293. It is submitted that these cases do not require the instant decision. 
The first dealt with the discharge of a claim for alimony, and hence falls 
within the exception mentioned. From the other two the court quotes state- 
ments of principles which were there applied to essentially different ques- 
tions. Nothing in the Act calls for the decision in the instant case. The 
plain wording of § 63a(1) seems to demand the opposite result; and a like 
inference from §17a(2) is practically inescapable. The holding in the 
principal case makes the latter section wholly superfluous. On the other 
hand, strong considerations of policy demand that all ordinary claims exist- 
ing at the time of bankruptcy be proved and discharged. The principal 
case seems clearly wrong. 


BANKS AND BANKING — NATIONAL BANKS— Power oF STATE TO PRo- 
HIBIT NATIONAL BANK BRANCHES. —A Missouri statute forbade any bank 
‘ to establish branches within the state. (1919 Mo. Rev. Srat., § 11737.) The 
First National Bank of St. Louis opened a branch within the city and pro- 
posed to open three more. The Attorney-General brought a proceeding in 
the nature of quo warranto against the bank. The state court gave judgment 
ousting the bank from the privilege of operating the branch. The case was 
brought to the Supreme Court of the United States on a writ of error 
directed to the state court. Held, that under the National Banking Act a 
national bank has-no power to establish branches, and that, since the state 
court decided that quo warranto was the proper remedy, its judgment in a 
matter of procedure is conclusive on the Supreme Court. Judgment affirmed. 
First National Bank of St. Louis v. Missouri, U. S. Sup. Ct., Oct. Term., 
1923, No. 252. 
For a discussion of the principles involved, see NoTEs, supra, p. 890. 


Brtts AND Notes—DeErenses: FrRAvD— ASSIGNMENT OF JUDGMENT 
on Note To Prior HotperR witH Notice or Fraup.—P procured a note 
from the plaintiff by fraud with the connivance of the defendant, to whom 
the rote was later indorsed. The defendant then negotiated to H, a holder 
in due course. H obtained a judgment and bona fide assigned it to the 
defendant, who had full knowledge of the basis of the judgment. The plain- 
tiff sued for injunctive relief against the collection of the judgment. From 
an order granting an injunction the defendant appealed. Held, that the 
defendant took the judgment subject to all equities which would have 
attached to the original instrument if it had been reacquired. Judgment 
affirmed. Bank of Meno v. Coulter, 221 Pac. 495 (Okla.). 
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If a defrauding payee negotiates to a holder in due course, who re- 
negotiates to him, his position is not bettered by this process. Hatch v. 
Johnson Co., 79 Fed. 828 (D. Kan.); Hoye v. Kalashian, 22 R. I. 101, 46 
Atl. 271. At common law, the same principle was applicable to a holder 
with notice. Cline v. Templeton, 78 Ky. 550; Devlin vy. Brady, 36 N. Y. 
531. Section 58 of the Negotiable Instruments Law precludes only “a 
party to— fraud— affecting the instrument” from taking shelter under 
the title of a holder in due course. The section has been construed in New 
York as confined to cases of reacquisition by the defrauding payee. See 
Horan v. Mason, 141 App. Div. 89, 125 N. Y. Supp. 668. See J. D. 
Brannan, “Some Necessary Amendments of the Negotiable Instruments 
Law,” 26 Harv. L. REv. 493, 502-506. This interpretation seems erroneous. 
A holder who transfers the instrument with notice of preéxisting fraud, 
while not strictly one who defrauds, does, in a larger sense, become a party 
to fraud affecting the instrument, by reason of his breach of the constructive 
trust which his notice fixed upon him. It is because he was constructive 
trustee that he takes subject to the defect after renegotiation. When the 
res has been sold and the proceeds dissipated, the res cannot be directly 
followed, but the trust revives when the identical res is reacquired by the 
wrongdoer. Williams v. Williams, 118 Mich. 477, 76 N. W. 1039; Church 
v. Ruland, 64 Pa. St. 432; Bovey v. Smith 1 Vern. 60; Kennedy v. Daly, 
1 Sch. & Lef. 355. In the principal case, the mala fide holder did not 
reacquire the note itself, but was assigned a judgment recovered on the 
note. However, a trust should attach to this judgment. It has even been 
held that, when stock held in trust is misappropriated, the wrongdoing 
broker becomes constructive trustee of similar stock later acquired. Gorman 
v. Littlefield, 229 U. S. 19; Duel v. Hollins, 241 U. S. 523. A fortiori, then, 
when the wrongdoer sells the res and disposes of its pecuniary proceeds, a 
trust should attach to any traceable product of the res which subsequently 
comes into his hands. On this analysis, the present decision is unquestion- 
ably sound. 


Carriers — Goons: BiLts or LADING — FAILURE OF CARRIER TO REQUIRE 
SURRENDER OF BILL AS PROXIMATE CAUSE OF INJURY TO SUBSEQUENT 
Ho.per.— In 1909 the defendant carrier issued a series of order bills of 
lading covering a number of carloads of wheat, naming the X Company as 
consignor, consignee, and party to be notified. The carrier delivered the 
wheat to the X Company without demanding a surrender of the bills of 
lading, thus committing a criminal act. (1918 N. Y. Consor. Laws, c. 40, 
§ 365.) From five to ten months after the issuance of the various bills, 
the X Company transferred them to the plaintiff as security for a present 
loan, having altered the dates of the bills to approximate the date of use. 
Upon the failure of the X Company, this action was brought to recover 
for loss suffered by the plaintiff on account of the defendant’s failure to 
take up the documents. It was admitted that the bills of lading would 
have been certain to arouse suspicion had they been presented to the 
viaintiff without alteration. The plaintiff appealed from a judgment of the 
Appellate Term which affirmed the trial court’s dismissal of the plaintiff’s 
action. Held, that since the facts justify a finding that there was no 
appreciable risk of alteration created by the defendant’s failure to require 
a surrender of the documents, the defendant did not proximately cause 
the plaintiff's injury. Judgment affirmed. Saugerties Bank v. Delaware 
& Hudson Co., 141 N. E. 904 (N. Y.). 

The carrier who delivers. goods to the holder of an order bill of lading 
without requiring a surrender of the bill, has usually been held liable to a 
subsequent holder who has reasonably relied on the validity of the docu- 
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ment. See WILLISTON, SALES, 1 ed., § 424. It has been so provided in the 
Uniform Bills of Lading Act. See 1918 N. Y. Consort. Laws, c. 41, 
§ 200; 1921 Mass. Gen. Laws, c. 108, § 15. The carrier may be regarded 
as liable in trover for its refusal to deliver upon presentation of the 
document, since it is estopped to assert delivery to a prior holder. Union 
Pac. Ry. Co. v. Johnson, 45 Neb. 57, 63 N. W. 144; Griswold v. Haven, 25 
N. Y. 5095. Cf. Nat. Commercial Bank v. Lackawanna Transp. Co., 59 
App. Div. 270, 69 N. Y. Supp. 3096, aff'd in 172 N. Y. 5096, 64 N. E. 
1123. See WILLISTON, SALES, 1 ed., § 424, n. 8. The courts, however, have 
usually regarded the holder’s action as a tort action for negligence. 
Walters v. Western & A. R. Co., 56 Fed. 369 (N. D. Ga.); Chesapeake 
S. S. Co. v. Merchants Nat. Bank, 102 Md. 589, 63 Atl. 113. The carrier’s 
negligence or misrepresentation must of course proximately cause the 
defrauding of the subsequent holder. Recovery has been denied in cases 
similar to the principal case because of the criminality of the intervening 
act of alteration. Mairs v. B. & O. R. R. Co., 175 N. Y. 400, 67 N. E. 
901; Merchants Nat. Bank v. Baltimore, C. & R. Steamboat Co., 102 
Md. 573, 63 Atl. 108. The Court of Appeals, recognizing that this test 
might bar recovery where a bill is fraudulently negotiated without alter- 
ation, reaches a sound result on safer reasoning by asking whether the 
defendant’s act created a situation where there was an appreciable risk of 
alteration. See J. H. Beale, “ Proximate Consequences of an Act,” 33 
Harv. L. Rev. 633, 657. The finding of the lower court negativing the 
existence of such a risk seems reasonable. Cf. Fourth Nat. Bank v. 
Nashville, C. & St. L. Ry. Co., 128 Tenn. 530, 161 S. W. 1144. 


ConFLICT oF LAWS — JURISDICTION OF COURTS— JURISDICTION TO LAY 
A CHARGE UPON Depts DUE BY A FOREIGN CORPORATION TO RESIDENT CRED- 
1Tors. — By the Treaty of Peace Order, 1919, which had the force of stat- 
utory enactment, “all property, rights, and interests” within His Majesty’s 
Dominions on Jan. 10, 1920, belonging to German nationals, were thereby 
charged with certain payments. At this date there were various sums due 
and payable by the plaintiff insurance company, from insurance policies 
issued before the war, to German nationals resident in England. The 
plaintiff was a New York corporation, having its head office at that place, 
but maintaining a branch office in London, where the policies involved 
were payable. The plaintiff claimed that the moneys due on Jan. 10, 
1920, were not at that date property, rights, or interests “within His 
Majesty’s Dominions.” Held, that the sums due under the policies were 
not subject to the charge. New York Life Insurance Co. v. Public Trustee, 
130 L. T. R. 119 (Ch. Div.). 

Few problems in the law have involved as much divergence of view as 
the situs to be ascribed to a chose in action. See Charles E. Carpenter, 
“ Jurisdiction Over Debts For the Purpose of Administration, Garnishment, 
and Taxation,” 31 Harv. L. Rev. 905. The principal case located the debt 
at the domicil of the debtor corporation. Though this result finds 
abundant support in analogous cases involving the garnishment, taxation, 
and administration of debts, many similar cases regard a debt as situated 
with the creditor. State Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 
300; Ward v. Boyce, 152 N. Y. 191, 46 N. E. 180. See 8 Corn. L. Q. 
378. Strictly speaking, of course, a chose by its nature is incapable of 
spatial location. See Liverpool etc. Ins. Co. v. Assessors, 221 U. S. 346, 
354. The best view, for practical purposes, seems to regard a debt as 
located at the place where it may be effectively dealt with for the objects 
of the particular action. See Hollis R. Bailey, “ Situs of Choses in Action,” 
tr Harv. L. Rev. 95. See also Joseph H. Beale, “The Exercise of Juris- 
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diction Jn Rem to Compel Payment of a Debt,” 27 Harv. L. REv. 107. 
On this basis the case under review might well have been decided differ- 
ently, since the plaintiff corporation was doing business in England and was 
admittedly servable with process there. This solution was, indeed, sug- 
gested, but the English court argued that a debt could not be simultaneously 
in two places; and that it must be at the home office, rather than the 
branch office, of the debtor. But this difficulty would not bother the 
American courts, most of which hold that for garnishment purposes a 
debt is located wherever the debtor may be found. Harris v. Balk, 198 U. 
S. 215; Sutton v. Heinzle, 84 Kan. 756, 115 Pac. 560. 


CONTEMPT — PUNISHMENT FOR CONTEMPT— VENUE IN PROCEEDING 
UNDER THE CLayTon Act.—JIn a suit by a railway against a labor union, 
the United States District Court of the Western Division of the Western 
District of Missouri issued an injunction against interfering with the railway 
employees who remained at .work. The defendants violated this injunction 
in the Southwestern Division of the Western District. An information 
charging the defendants with contempt under the provisions of the Clayton 
Act was filed in the Western Division of the Western District. The defend- 
ants challenged the jurisdiction of the court on the ground that by § 53 of 
the Federal Judicial Code, prosecutions for crimes must be carried on in the 
division it Which they are committed. The defendants were adjudged 
guilty of contempt, and bring error in the Supreme Court of the United 
States. Held, that the statute regulating the venue of prosecutions for crimes 
does not cover proceedings for contempt under the Clayton Act. Judg- 
ment affirmed. Myers & Summers v. United States, U. S. Sup. Ct., Oct. 
Term, 1924, No. 158. 

Violation of an injunction is criminal contempt only when it interferes 
with judicial functions and so constitutes the common-law crime of obstruct- 
ing the course of justice. Seaward v. Paterson, [1897] 1 Ch. 545, 554. 
See Bessette v. Conkey Co., 194 U. S. 324, 329. See 36 Harv. L. Rev. 
617. See 1 Hawkins P. C., 8 ed., 61 et seg. The courts have frequently 
held that proceedings for criminal contempt are controlled by the prin- 
ciples which govern criminal prosecutions. The defendant cannot be 
compelled to testify against himself, must be proved guilty beyond a 
reasonable doubt, and may be pardoned by the executive. Ex parte 
Gould, 99 Cal. 360, 33 Pac. 1112; Jones v. United States, 209 Fed. 585 
(7th Circ.); Ex parte Hickey, 4 Smedes & M. (Miss.) 751, 782. It may 
well be urged that in every instance statutes regulating criminal procedure 
should regulate proceedings for criminal contempt. See Gompers v. 
United States, 233 U. S. 604, 610. However, constitutional provisions 
requiring trial by jury in criminal prosecutions have been held not to 
apply to criminal contempt proceedings. Jn re Debs, 158 U. S. 564, 504; 
People v. Rushworth, 294 lll. 455, 128 N. E. 555. The authority of the 
legislature to abridge the power of the courts to punish summarily for 
contempt has often been denied. Hale v. State, 55 Ohio St. 210, 45 N. 
E. 199; Carter v. Comm. 96 Va. 701, 32 S. E. 780; C. B. & Q. Ry. Co. 
v. Gildersleeve, 219 Mo. 170, 118 S. W. 86. See 34 Harv. L. Rev. 424. 
In accord with these decisions, it may be said that statutes relating to 
venue should not be applied to criminal contempt because the contemned 
court must have power to vindicate its own authority. Dunham v. United 
States, 289 Fed. 376 (sth Circ.). But see 30 Harv. L. Rev. 632, 636. A 
further ground for supporting the principal case is found in the express pro- 
vision of the Clayton Act that the contempt proceedings shall not be a bar to 
further criminal prosecution. See 38 Stat. at L. 730, §§ 21, 25. Criminal 
prosecution subsequent to punishment for criminal contempt would violate 
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the spirit, if not the letter, of the double jeopardy provisions. Conse- 
quently, the legislature has apparently evidenced an intent that the statu- 
tory proceeding under the Clayton Act shall be for civil contempt, which 
would clearly not be within the scope of the venue statute. Cf. Paterson 
v. Wyoming Dist. Council, 31 Pa. Super. Ct. 112; People v. Peters, 305 
Ill. 223, 137 N. E. 118. The principal case follows a line of authorities 
established by the federal courts. Binkley v. United States, 282 Fed. 244 
(8th Circ.); Dunham v. United States, 289 Fed. 376 (sth Circ.); Me- 
Courtney v. United States, 291 Fed. 497 (8th Circ.). . 


CoNnTRIBUTORY NEGLIGENCE—THE “ HUMANITARIAN DOocTRINE” As 
APPLIED TO AUTOMOBILISTS. —The defendant was driving his automobile at 
a negligent speed in the city of St. Louis. The plaintiff, not seeing nor 
hearing the defendant’s automobile, started to cross the street. The de- 
fendant saw her and blew his horn, but did not slow down. When the 
plaintiff continued across the street, she was struck by the automobile and 
injured. The plaintiff brought suit to recover for her resulting injuries, 
and from a judgment for the defendant, she appealed. Held, that the 
lower court erred in refusing the plaintiff's request for an instruction sub- 
mitting to the jury the plaintiff’s right to recover under the “ humanitarian 
doctrine.” Judgment reversed. Evans v. Klusmeyer, 256 S. W. 1036 (Mo.). 

The harshness of the doctrine of contributory negligence has been 
tempered by a more moderate rule, which limits it. Under the doctrine 
of the “last clear chance,” a plaintiff whose negligence has culminated, and 
has placed him in a position where he is helpless to avoid the consequences 
of the defendant’s negligent conduct, may still recover if the defendant 
could, by the exercise of due care, have avoided the accident. Pickett v. 
Wilmington & W. R. Co., 117 N. C. 616, 23 S. E. 264; Radley v. London 
& North Western Ry. Co., 1 App. Cas. 754. See 27 Harv. L. REv. 757; 
29 YALE L. J. 542. The Missouri courts have gone further, and, where 
the defendant was operating some “dangerous instrumentality,” have 
allowed the plaintiff to recover though he and the defendant were both 
negligent at the time of the injury. The doctrine has generally been 
applied where the defendant was a railway or street railway. Eppstein 
v. Missouri Pac. Ry. Co., 197 Mo. 720, 94 S. W. 967; Flack v. Metro- 
politan St. Ry. Co., 162 Mo: App. 650, 145 S. W. 110. But it has been 
applied in far different cases as well. Frankel v. Hudson, 271 Mo. 4095, 
196 S. W. 1121; Dale v. Hill-O’Meara Constr. Co., 108 Mo. App. 90, 82 
S. W. 1092. It is submitted that, where so applied, the doctrine is 
unsound. Clearly it is anomalous in that it shifts the loss from where it 
fell to one who was “no more at fault” than the plaintiff. The doctrine 
in effect permits the imposition of a quasi-criminal penalty as a deterrent. 
As such it can be justified only if it tends to achieve the desired result. 
That it may do so in the case of large corporations may be argued from 
the fact that they may be supposed to make it their business to regulate 
their conduct according to the trend of judicial opinion. This does not 
apply to individuals. In defense of the doctrine it has been said that it 
does not tend to promote carelessness among trackwalkers, as they cannot 
be supposed to follow the course of court decisions. See Murphy v. 
Wabash R. R. Co., 228 Mo. 56, 78, 128 S. W. 481, 485. Conversely, can 
it be said that the conduct of automobilists will be influenced? If not, 
what can justify shifting the loss from one unfortunate individual to 
another, when both were equally at fault? In the case of corporations, 
the added burden may well be treated as part of the operating exvenses, 
and passed on to the public as such. The individual must bear the burden 
himself. 





Qi2 HARVARD LAW REVIEW 


CONTROVERSIES ‘BETWEEN STATES — INJUNCTIONS — RIGHT OF A STATE 
To ENJoIN UNCONSTITUTIONAL LEGISLATION OF ANOTHER STATE. — The state 
of West Virginia passed an act imposing upon producers and distributers of 
natural gas the duty of supplying local wants before permitting gas to leave 
that state and empowered its Public Service Commission, after notice and 
hearing, to enforce this duty with appropriate orders. (BARNES’ W. VA. 
Cope ANN., c. 150, §§ 29-36.) Eight days after the act went into effect 
but before any action had been taken by the Public Service Commission, the 
states of Ohio and Pennsylvania on behalf of their citizens and on their own 
behalf as consumers of gas in governmental institutions applied for and 
obtained a temporary injunction from the Supreme Court restraining the 
state of West Virginia, its officers, servants and agents, from enforcing or 
attempting to enforce the statute, which was alleged to be an unconstitu- 
tional interference with the freedom of interstate commerce. The defend- 
ant urged that this was not a justiciable controversy between states and 
that the bills were premature, as attempts to enjoin legislation. Held, that 
this is a justiciable controversy and the suits are not premature. Perma- 
nent injunction granted. Commonwealth of Pennsylvania v. State of West 
Virginia, 43 Sup. Ct. Rep. 658. 

For a discussion of the principles involved see Notes, supra, p. 893. 


CRIMINAL Law — FoRMER JEOPARDY — SEPARATE CONVICTIONS FOR PLAy- 
ING DIFFERENT PoKER HANDs AT ONE SiTTING. — The defendant participated 
in a game of poker, in which some 75 “pots” were distributed during one 
continuous sitting. He was twice tried under two separate indictments, each 
of which charged him with engaging, on the specified occasion, in a “ hazard 
or game on which money or property is bet.” (1922 Ky. Strat., § 1977.) 
After a conviction under the first indictment, he entered a plea of former 
jeopardy at the second trial. The jury was instructed that each hand of 
play terminating in a distribution of winnings was a “game” within the 
meaning of the statute. The defendant appealed from a conviction. Held, 
that a conviction for playing one hand is no bar to a prosecution for playing 
another hand at the same sitting, since each hand is a complete and separate 
offense. Judgment affirmed. Johnson v. Comm., 256 S. W. 388 (Ky.). 

The plea of autrefois convict must be supported by proof of identity of 
offenses. An offense is not simply a criminal act; for one act may be two 
offenses in law. State v. Magone, 33 Ore. 570, 56 Pac. 648; Rex v. Barron, 
[1914] 2 K. B. 570. And one offense may be made up of two criminal acts. 
Reg. v. Brettel, C. & Marsh, 609. See Hoiles v. United States, 3 McAr. (D. 
C.) 370. When the question of what is meant by an offense has been decided, 
it still remains necessary to find a test of identity. One test requires that 
the evidence necessary to convict on the second prosecution must have 
warranted a conviction on the first. See Spears v. People, 220 Ill. 72, 76, 
77 N. E. 112, 113; Comm. v. Robinson, 126 Mass. 259, 262. Another 
inquires whether both offenses charged have a “ common essential ingredient.” 
State v. Cooper, 13 N. J. L. 361. See People v. Furlong, 127 N. Y. Supp. 
422, 427 (Sup. Ct.). Neither these nor other usual tests can harmonize the 
decisions. The true criterion of identity of offenses is the number of 
injuries to the state. See 20 Harv. L. Rev. 642. Thus, in the instant case, 
the injury to the state was the criminal contravention of social concepts of 
morals. Although playing one hand is an injury, playing many consecutive 
hands is not necessarily more than one continuing injury or offense. Win- 
gard v. State, 13 Ga. 396. Contra, Parks v. State, 57 Tex. Cr. App. 560, 
123 S. W. 1109. But, when the injury to the state is derived vicariously 
from an injury to a particular individual’s person or property, each invasion 
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of the protected interests of the individual is a separate offense. Keeton v. 
Comm., 92 Ky. 522, 18 S. W. 359; Thompson v. State, 90 Tex. Cr. App. 222, 
234 S. W. 400. Of course, these principles must be taken subject to the 
qualification that a statute may, by appropriate words, make each prohibited 
act separately indictable, whatever the nature of the crime. 


CRIMINAL LAW—SENTENCE— ENFORCEMENT AFTER SUSPENSION. — 
The defendant was sentenced for violation of a liquor law. Part of the 
sentence was at once suspended conditionally, the sentence to become 
operative again upon a further violation of the liquor laws. A violation 
was reported and the court ordered that the defendant show cause why 
he should not serve the suspended sentence. The defendant was not served 
personally, but notice was left at his residence. He appeared specially by 
counsel to object to the jurisdiction of the court. From an order revok- 
ing the suspension the defendant appeals. Held, that the court had never 
lost jurisdiction and that actual notice to the defendant was sufficient. 
State v. Sullivan, 121 S. E. 47 (S. C.). 

In most jurisdictions judicial power to suspend execution of sen- 
tence conditionally is denied. Ex parte United States, 242 U. S. 
27; People v. Barrett, 202 Ill. 287, 67 N. E. 23; Im re Strickler, 
51 Kan. 700, 33 Pac. 620. See 30 Harv. L. Rev. 369; 36 Harv. L. Rev. 
342. However, where it is allowed, there arises upon report of a violation 
of the conditions imposed the question as to the manner of recommit- 
ment. In the absence of a controlling statute, certain elements are essen- 
tial to due process. A jury trial is unnecessary, for the sentence under 
consideration is founded on the conviction of a jury. State v. Charles, 
107 S. C. 413, 93 S. E. 134; State v. Tripp, 168 N. C. 150, 83 S. E. 630. 
But the defendant is entitled to an opportunity to be heard. Ex parte 
Lucero, 23 N. M. 438, 168 Pac. 713. See State v. Burnett, 174 N. C. 
796, 797, 93 S. E. 473, 474. For that reason he must be given notice. 
Ex parte Lucero, supra. Personal service of writ to show cause is 
sufficient. State v. Miller, 115 S. E. 742 (S. C.); State v. Charles, supra. 
In the principal case the majority considers actual notice, shown by the 
filing of a special appearance, to be enough. Whether, if no appearance 
had been filed, the leaving of the writ at the defendant’s residence would 
have sufficed without proof that he knew of it is doubtful. The decision 
is based on the ground that “the court has never lost its jurisdiction.” 
The terms of the sentence reserve the power to revoke the cemanian 
But it is an anomalous kind of criminal jurisdiction over the person that, 
after sentence, remains indefinitely in the court, and yet requires notice. 


Divorce — DEFENSES — EvASION OF STATUTE AGAINST REMARRIAGE. — 
A statute provides that the party from whom a divorce has been granted 
may not remarry. (1906 D. C. Cope, § 966). The plaintiff, divorced for 
her adultery in the District of Columbia, married the defendant in Mary- 
land, to evade the statute, and returned with him to live in the District. 
She now seeks a divorce and alimony. From a decree dismissing the bill, 
the plaintiff appeals. Held, that the plaintiff’s violation of the statute is 
a bar to relief. Decree affirmed. Olverson v. Olverson, 293 Fed. 1015 
(D. C.). 

Since the statute here is merely penal, it has no extra-territorial effect, 
and the marriage being valid where celebrated is valid in the state of 
domicil, even when contracted in intentional evasion of the law. Van 
Voorhis v. Brintnell, 86 N. Y. 18; State v. Shattuck, 69 Vt. 403, 38 Atl. 
81. Cf. Wilson v. Cook, 256 Ill. 460, 100 N. E. 222. See 1921 Mass. 
Gen. Laws, c. 208, § 24, c. 207, § 10. See 1 BisHop, MARRIAGE, Divorce, 
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AND SEPARATION, § 869. See 32 Harv. L. Rev. 574; 26 Harv. L. Rev. 
536. But the policy behind the statute might well demand that relief by 
divorce be withheld. Blake v. Ogden, 233 Ill. 204, 79 N. E. 68. See 1 
Pomeroy, Eq. Jur., 4 ed., §402. Furthermore, although in its origin 
jurisdiction over marriage and divorce is not equitable but ecclesiastical, 
it is now well settled that equitable principles, such as that of, “clean 
hands,” may control in divorce and annulment suits. Bays v. Bays, tos 
Misc. 492, 174 N. Y. Supp. 212; Ewald v. Ewald, 219 Mass. 111, 106 
N. E. 567. See 1919 Ia. Comp. Cong, § 6620. See 2 BisHop, op. cit., 
§§ 801-809; 1 ibid., §§ 128, 149. Thus conduct by the plaintiff which would 
be grounds for divorce by the defendant is a good defense. Stoneburner 
v. Stoneburner, 11 Ida. 603, 83 Pac. 938; Proctor v. Proctor, 2 Hagg. Con. 
292. Cf. Schirmer v. Schirmer, 84 Wash. 1, 145 Pac. 981. See 1914 Burns’ 
Inv. ANN. Stat., § 1068. See 2 BisHopP, op. cit., § 349. So also annulment 
decrees may be refused to plaintiffs chargeable with unconscionable or illegal 
conduct in entering the marriage. Ewald v. Ewald, 219 Mass. 111, 106 N. 
E. 567; Stokes v. Stokes, 128 App. Div. 838, 113 N. Y. Supp. 142, reversed 
on another ground in 198 N. Y. 301, 91 N. E. 793. See Rooney v. Rooney, 
54 N. J. Eq. 231, 240, 34 Atl. 682, 686. Accordingly, the unconscionable 
conduct of the plaintiff here in connection with the relationship now sought 
to be dissolved is properly held a bar to relief. The principal case, like 
those cited above, illustrates the reluctance of the courts to set aside the 
marriage relation. Cf. Dennis v. Dennis, 68 Conn. 186, 36 Atl. 34; Smith 
v. Reed, 145 Ga. 724, 89 S. E. 815. 


ELEcTION oF REMEDIES —ErFrect oF Suit AT LAW AFTER PERIOD OF 
Limitations. — The plaintiff, having been induced by the alleged fraudulent 
representations of the defendant to convey to the latter certain land, brought 
an action at law for damages. The action was barred by the statute of 
limitations and was discontinued. The plaintiff then filed the present bill 
in equity praying that the deed to the defendant be cancelled and that the 
defendant be ordered to reconvey the land to the plaintiff. The complaint 
was dismissed for the reason that the plaintiff, by suing for damages, affirmed 
the contract and thereby made an election of remedies in bar of the present 
suit. The plaintiff appealed. Held, that as the running of the statute had 
eliminated the plaintiff’s remedy at law, the election of one of two incon- 
sistent remedies was not open to him when he brought the legal action. 
Judgment and order reversed. Schenck v. State Line Telephone Co., 202 
N. Y. Supp. 378 (App. Div.). 

Election of remedies, as the term implies, involves a choosing between 
inconsistent remedies available to the plaintiff; and no election is made 
by an attempt to utilize non-existent remedies. Henry v. Herrington, 193 
N. Y. 218, 86 N. E. 29; Clark v. Heath, tor Me. 530, 64 Atl. 913. There- 
fore, some courts have held that where the remedy of which the plaintiff 
first seeks to avail himself is barred by laches or the running of a statute 
of liinitations, the plaintiff has not made such an election as will bar further 
relief. Fellows v. Nat. Can Co., 276 Fed. 309 (E. D. Mich.); Strong v. 
Strong, 102 N. Y. 60, 5 N. E. 799; Dean v. Cole, 103 Ore. 570, 204 Pac. 
952. See International Realty and Securities Corp. v. Vanderpoel, 127 
Minn. 89, 148 N. W. 895. Other jurisdictions, however, find a conclusive 
election in such a situation. United States v. Ore. Lumber Co., 260 U. S. 
290; Marshall v. Mayfield, 227 S. W. 1097 (Tex. Comm. App.), reversing 
the frequently cited case of Tullos v. Mayfield, 108 S. W. 1072 (Tex. Civ. 
App.); Stokes v. Wright, 20 Ga. App. 325, 93 S. E. 27. The principal 
case is in accord with the preferable decisions. For a discussion of the 
principles here involved, see 36 Harv. L. Rev. 592. 
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EQUITABLE CONVERSION— EFFECT oF OPTION TO REBUILD IN FIRE 
INSURANCE PoLicy.— The testator bequeathed his personal property to 
A, and devised his farm to A until B should reach the age of twenty-one, 
then to B. The barn was insured, the insurer having an option to rebuild 
it if destroyed. A few days before the testator’s death the barn was 
burned. The executor petitioned to have the will construed. Held, that 
the proceeds of the policy, when received, should be treated as realty. In 
re Mullins’ Estate, 121 Misc. 867, 202 N. Y. Supp. 758. 

A substantial change of form of the subject-matter of a specific legacy 
or devise, whether with or without the testator’s consent, acts as an 
ademption thereof. Ametrano v. Downs, 170 N. Y. 388, 63 N. E. 340; 
Pleasants’ Appeal, 77 Pa. St. 356; Durrant v. Friend, 5 DeG. & Sm. 343. 
See 1 JARMAN, WILLs, 6 ed., 163. There seems to be no such clear indi- 
cation of a contrary intent in the principal case as to take it out of 
this rule. Joynes v. Hamilton, 68 Md. 665, 57 Atl. 25; Drant v. Vause, 
1 Y.& C. C. C. 580. And since insurance is a contract to indemnify the 
assured, not a guarantee of immunity of the property insured, it is generally 
held not to pass with the realty. Wyman v. Wyman, 26 N. Y. 253; 
Rayner v. Preston, 18 Ch. Div. 1. Cf. Doty v. Rensselaer Ins. Co., 188 
App. Div. 29, 176 N. Y. Supp. 55, commented on in 33 Harv. L. Rev. 
828. See Ricuarps, InsurANCE Law, 3 ed., § 244. The option of the 
insurer to rebuild, not being specifically enforceable against it, cannot in 
itself operate in equity to convert the assured’s personal claim into realty. 
Thomas v. Howell, 34 Ch. Div. 166; Broome v. Monck, 10 Ves. Jr. 507; 
Ex parte Hardy, 30 Beav. 206. The fiction that the exercise of an option 
relates back to the time when given has been deservedly criticised. Rock- 
land-Rockport Lime Co. v. Leary, 203 N. Y. 469, 97 N. E. 43; Ingraham 
v. Chandler, 179 Ia. 304, 161 N. W. 434. See Townley v. Bedwell, 14 
Ves. Jr. 591. And even in England its application has been strictly limited. 
Thomas v. Howell, 34 Ch. Div. 166; In re Adams, 27 Ch. Div. 394. The 
decision here might perhaps be supported on the ground that if the com- 
pany should rebuild, the barn would become part of the realty and 
necessarily pass to the devisee, and that to leave the rights of the devisee 
and the executor contingent on the company’s election might furnish the 
latter with a ready means of extortion. See Jngraham v. Chandler, 179 Ia. 
304, 315, 161 N. W. 434, 437. But, as a practical matter, this possibility 
seems very remote. However, the result of the principal case seems just. 


Estates — For Lirk — RESTRAINTS ON THE ALIENATION OF A LEGAL LIFE 
INTEREST. — The testator devised real estate to his son for life, without 
power to encumber or alienate it in any manner. A judgment creditor of 
the son levied execution on the latter’s life interest in the realty. An 
injunction against the execution sale was refused by the district court, and 
from this judgment the son appealed. Held, that the son’s interest could 
not be taken on execution. Judgment reversed. Hiles v. Benton, 196 N. 
W. 903 (Neb.). 

A vigorous common-law doctrine was early enunciated, that one could 
not attach to an absolute grant of property the condition that it should not 
be alienated. See Perry, Trusts, 6 ed., §§ 386, 827a; Gray, RESTRAINTS 
ON ALIENATION, 2 ed., §§ 3, 4, 21, 265. Equitable exceptions to this rule 
were created in the case of a married woman’s separate estate, and, in some 
jurisdictions, in the form of “ spendthrift trusts.” See 37 Harv. L. Rev. 
635; 29 Harv. L. Rev. 557; 21 Harv. L. Rev. 299. The text-writers still 
declare, however, that an absolute restriction cannot be placed upon a /egal 
fee or life estate. See Gray, op. cit., §§ 13, 134; Perry, op. cit., §§ 827, 
386; Kates, Future INTERESTS, 2 ed., § 730. In spite of this assertion, 
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which undoubtedly represents the great weight of authority, the case under 
review has considerable support in permitting a restriction upon a legal life 
estate. Abbott v. Perkins, 90 Kan. 45, 132 Pac. 1177; Morton’s Guardian 
v. Morton, 120 Ky. 251, 85 S. W. 1188; Trammell v. Johnston, 54 Ga. 340. 
See Nichols v. Eaton, 91 U. S. 716, 725; De Peyster v. Michael, 6 N. Y. 
467, 491; Lampert v. Haydel, 96 Mo. 439, 445; Camp v. Cleary, 76 Va. 140, 
144. In addition to historical and technical considerations, all the forcible 
criticisms directed against “ spendthrift trusts ” apply a fortiori to inalienable 
legal life interests. See Gray, op cit., §4, 21, 265. See also Grant, Law 
AND THE Famity, 39-74. No public policy seems to demand the further 
departure from a virile common-law doctrine involved in even the small 
step from the “spendthrift trust” to the holding of the case under review. 


EvIDENCE — TESTIMONY OF PARENT AS TO NoN-ACCESS IN Divorce PRo- 
CEEDING. — The husband sued for divorce alleging the wife’s adultery with 
an unknown person. The ‘husband and wife had occupied the same bed at 
a date when conception of a child (which the husband alleged was not his) 
was possible. Over the objection of the defendant, evidence that no inter- 
course had taken place was admitted. The jury found the wife guilty of 
adultery and a divorce was granted the husband. From this decree the 
defendant appealed, alleging error in admitting the testimony objected to. 
Held, that assuming the rule forbidding a parent to “ bastardize the issue ” 
by testimony of non-access still to prevail in suits in which legitimacy was 
the main issue, it does not apply to divorce. Judgment affirmed. Russell v. 
Russell, 130 L. T. R. 148 (C. A.). 

The rule that a parent could not “ bastardize the issue” by testifying to 
non-access was first laid down obiter by Lord Mansfield in 1777. Goodright 
v. Moss, Comp. 591. This rule was a pure invention and had no authority 
whatever as a basis. See 4 WIGMORE, EvIDENCE, 3 ed., § 2063. Neverthe- 
less, like many other of Lord Mansfield’s dicta it was accepted as settled 
law by the courts of both England and the United States. Rylesford Peer- 
age Case, 11 App. Cas. 1; Poulette Peerage Case, [1903] A. C. 395; Ken- 
nedy v. State, 117 Ark. 113, 173 S. W. 842; Abington v. Duxbury, 105 Mass. 
287; Cross v. Cross, 3 Paige Ch. (N. Y.) 139; Tioga v. South Creek, 75 
Pa. St. 433. Although apparently the English courts have confined the 
application of this rule to cases in which the legitimacy of the offspring was 
the direct issue, the courts of this country have extended it far beyond its 
original scope. Thus, a parent’s testimony of non-access has been declared 
inadmissible in a suit for criminal conversation. Egbert v. Greenwalt, 44 
Mich. 245, 6 N. W. 654. Courts have even gone so far as to hold that a 
wife cannot testify to non-access of her husband at a time previous to the 
marriage. Rabeke v. Baer, 115 Mich. 328, 73 N. W. 654; Wallace v. Wal- 
lace, 137 Ia. 37, 114 N. W. 527. But in some jurisdictions, where by 
statute a wife’s testimony is made admissible in a bastardy suit, testimony 
of non-access has been declared admissible. Evans v. State, 165 Ind. 360, 
74 N. E. 244; State v. McDowell, 101 -N. C. 734, 7 S. E. 785. But see, 
contra, Kennedy v. State, 117 Ark. 113, 173 S. W. 842. Under a similar 
statute a California case has held that the rule only applies to the time 
when the husband and wife were actually living together. Re McNamara, 
181 Cal. 82, 183 Pac. 552. A strict limitation of this rule is highly desirable. 
It is said that it is “indecent ” for a person to testify to an illicit connection. 
But in the same action in which testimony of non-access is held inadmissible, 
a wife’s testimony of adultery is admitted. Kennedy v. State, supra. And 
although this testimony is “immoral” in that it will bastardize the child, 
evidence in numerous other situations which will produce the same result is 
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freely admitted. Finally, in view of the extremely harsh rules of the 
common law in regard to illegitimate children, to speak of this rule as being 
one of “public policy” seems especially ironical. See WicMorE, op. cit., 
§ 2064. 


Girts— INTER Vivos: CHosEs IN ACTION—RIGHTS OF ASSIGNEE 
AGAINST ASSIGNOR. — The insured, who was also the beneficiary of his life 
insurance policy, assigned it to the company as security for a loan. Later, 
in consideration of love and affection, he assigned it to his wife, who had 
no notice of the prior assignment. She agreed to pay the premiums. The 
insured paid interest on the loan until his death. The company then paid 
the wife the amount of the policy less the debt. She claimed that the 
testator’s estate was liable to her for the amount thus withheld by the 
insurance company. The executors brought a bill for instructions. Held, 
that the wife is subrogated to the claim of the company against the estate. 
In re Best, [1924] 1 Ch. 42. 

The court rightly concluded the assignment to be gratuitous, for the 
agreement by the wife to pay the premiums was not meant as an exchange 
for the assignment of the policy to her. In the absence of such a bargain 
no consideration exists. Cf. Kirksey v. Kirksey, 8 Ala. 131. See 1 
WILLIsTon, Contracts, §112. An assignment for value of a chose in 
action carries with it an implied warranty that the assignor is passing a 
legally enforceable claim. Kingsley v. Fitts, 55 Vt. 293. Cf. Trustees v. 
Siers, 68 W. Va. 125, 69 S. E. 468. See 1 Wittiston, Contracts, § 445. 
But where the assignment is gratuitous, there is no consideration for such 
a warranty, even if one were intended by the donor. Liability in the prin- 
cipal case, therefore, must be predicated upon subrogation. The right to 
subrogation arises when A’s chattel is taken to pay the debt for which B 
is principally liable. See 1 BraNpT, SURETYSHIP AND GUARANTY, 3 ed., 
§ 324. Before the assignment to the wife, the testator was principally 
liable; the policy was a real surety. After the assignment to the wife, either 
the testator or the policy must represent the principal debtor. If the policy 
now is to be a real principal, the estate ought to be subrogated to the com- 
pany’s claim against the policy, if payment of the debt were made out of the 
estate. But such recovery was denied in an analogous case. Jn re Darby’s 
Estate, [1907] 2 Ch. 465. And in support of the court’s view that the 
estate is the principal debtor may be invoked the analogy to the rule allow- 
ing the devisee of mortgaged land to have exoneration out of the testator’s 
personalty, or out of land charged with payment of debts. Turner v. Laird, 
68 Conn. 198, 35 Atl. 1124; Serle v. St. Eloy, 2 P. Wms. 386. That rule 
represents an attempt to guess at the intent of the testator. It would seem 
that in the case of a gratuitous assignment the intent of the assignor in 
every case ought to control. The concealment of the prior assignment and 
the payment of interest on the debt by the assignor may serve to show, in 
the principal case, an intent to remain primarily liable. It seems likely, 
however, that the courts will follow the analogy to the rule concerning 
devises of mortgaged land, and consider such an intent as established in 
the absence of evidence to the contrary. Turner v. Laird, supra. 


INHERITANCE TAXES — COLLECTION AND ENFORCEMENT — RIGHT oF Ex- 
ECUTOR TO REIMBURSEMENT FOR TAX PAID ON TRANSFER OF PROPERTY Not 
PASSING UNDER WILL. — Shortly before her death A created a trust fund 
of securities, retaining the income to herself for life with a power to with- 
draw any part of the trust res that she might desire. A died without having 
exercised this right of withdrawal. After her death the executor paid the 
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federal estate tax both upon the estate passing under A’s will and upon the 
securities in the trust tund. (40 Stat. at L. 1100, § 407.) ‘This action was 
brought to compel the trustee to reimburse the estate to the extent that the 
payment may be said to have been made on account of the passing of the 
trust fund. The lower court refused relief. Held, that the provisions of 
the federal estate tax requiring the executor to pay the entire tax are merely 
for the convenience of the government in collecting the tax and that they 
do not affect his right to be reimbursed for taxes paid on account of 
transfers which do not make up a part of the decedent’s estate. Farmers’ 
Loan & Trust Co, v. Winthrop, 202 N. Y. Supp. 456 (App. Div.). 

The trust created by the decedent was one “intended to take effect in 
possession or enjoyment” at her death and as such is taxable within the 
express provisions of the Estate Tax Act of 1918. See 4o Star. at L. 1097, 
§ 402(c). The tax in such a case is levied upon the privilege of making a 
transfer inter vivos, a necessary adjunct to a tax upon the property of a 
decedent passing at death in order to avoid wholesale evasions of such a 
tax. Keeney v. New York, 222 U. S. 525. Cf. Bullen v. Wisconsin, 240 
U. S. 625. See 28 Harv. L. Rev. 334. At the time the trust was created 
the title to the fund passed to the trustee, despite the reservation of in- 
come and the power of withdrawal’s remaining in the creator. Stone v. 
Hackett, 12 Gray (Mass.) 227; Windolph v. Girard Trust Co., 245 Pa. St. 
340, or Atl. 634. Cf. Matter of Bostwick, 160 N. Y. 480, 55 N. E. 208. 
The trust res was therefore not a part of the decedent’s estate at her death. 
Robb v. Washington & Jefferson College, 185 N. Y. 485, 78 N. E. 359. To 
the extent that the tax paid by the executor can be said to be chargeable to 
the privilege of passing the trust fund he was paying for something entirely 
unconnected with the estate and it does not seem that in fairness the estate 
should be diminished by that payment. In the absence of statutory provi- 
sion necessitating the opposite result, the conclusion reached in the princi- 
pal case is proper. An analogous situation is presented in the case of real 
and personal property passing by intestacy. The real property never be- 
comes a part of the intestate’s estate in the hands of the administrator. 
Those who succeed to the real estate should therefore be required to exoner- 
ate the administrator to the extent that the tax paid is chargeable to that 
part of the intestate’s property. Hampton v. Hampton, 188 Ky. 199, 221 
S. W. 4096. 


INSURANCE — RIGHTS OF INSURER — SUBROGATION: EFFECT OF CONTRACT 
BETWEEN SHIPPER AND CARRIER GIVING THE LATTER THE BENEFIT OF 
INSURANCE ON Goons SHIPPED. — A policy insuring live stock while in transit 
provided for subrogation of the insurer to any claim of the shipper against 
the carrier for loss, and also stipulated that any act of the shipper destroying 
the right against the carrier should avoid the policy. The shipping con- 
tract provided that the carrier should have “the full benefit of any 
insurance that may have been effected upon or on account of said live 
stock, so far as this shall not avoid the policies or contracts of insurance.” 
The shipment was interstate. Federal statutes (24 Stat. at L. 3209: U. S. 
Comp. Srat., 8§ 8563, 8604a, 8604aa) require carriers to issue uniform 
shipping contracts for interstate shipments. The live stock was lost in 
transit. The insurer, having voluntarily paid insurance under the policy, 
sued the carrier. Judgment was given for the carrier. Held, that since the 
shipping contract gives the carrier the benefit of this insurance, the insurer 
cannot recover. Judgment affirmed. Hartford Fire Ins. Co. v. Payne, 196 
N. W. 48 (Ia.). 

For a discussion of the principles involved, see Notes, supra, p. gor. 
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INTERSTATE COMMERCE — Powers OF STATES WHERE CoNGRESS Has 
AcTrep — CURTAILMENT OF STATE REGULATORY ACTIVITIES— THE TRANS- 
PORTATION ACT OF 1920.—In March, 1923, the Railroad Commission of 
South Carolina ordered the defendant railway company to construct certain 
passenger sheds at Blackville, South Carolina. Trains carrying both inter- 
state and intrastate passengers stopped at this station. The erection of 
such sheds was a reasonable and necessary requirement for the convenience 
and health of passengers using the station. The defendant refused to 
comply with the order and the Commission applied to the Supreme Court 
of South Carolina for a writ of mandamus. Held, that the Commission had 
authority under the police power of the state to issue the order. Mandamus 
granted. Shealy v. Southern Ry. Co., 120 S. E. 561 (S. C.). 
For a discussion of the principles involved, see Notes, supra, p. 888. 


LANDLORD AND TENANT—IMPLIED CONDITIONS AND COVENANTS IN 
Leases — FITNESS FOR HABITATION. — The plaintiff rented a furnished house 
from the defendant. The day after entering he discovered that six weeks 
previously the defendant’s husband, while suffering from pulmonary tuber- 
culosis, had been living in the house. The plaintiff at once repudiated the 
lease and vacated on the ground that the defendant had broken an implied 
warranty of reasonable fitness for habitation. It appeared that the house 
had not been well cleaned before delivery of possession. The plaintiff 
claimed damages, including rent paid in advance. Held, that the lessor of 
a furnished house impliedly warrants its fitness for occupancy, and that the 
existence of tuberculosis in the house six weeks before delivery of posses- 
sion, where only slight efforts were made to disinfect the premises, was a 
breach of such warranty. Judgment for the plaintiff. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

For a discussion of the principles involved, see Notes, supra, p. 896. 


PoticeE PoweER — NATURE AND EXTENT— CONSTITUTIONAL LIMITATIONS 
UPON REVOCATION OF A LICENSE. — The relator alleged in his petition for 
mandamus that the defendant, the state insurance commissioner, had can- 
celled his license to do business as an insurance agent; that the pretended 
ground for cancellation was false; and that the revocation was arbitrary and 
without notice or an opportunity to be heard. The defendant demurred. 
Held, that although the license may not be property, it cannot within the 
constitutional guarantee of “due process” be taken away arbitrarily. De- 
murrer overruled. State ex rel. Coddington v. Loucks, 222 Pac. 37 (Wyo.). 

The police power sanctions revocation of licenses. Meffert v. Medical 
Board, 66 Kan. 710, 72 Pac. 247, aff'd in 195 U. S. 625; Klafter v. Ex- 
aminers of Architects, 259 Ill. 15, 102 N. E. 193. It does not, however, 
dispense with all constitutional limitations upon the manner of revoking. 
Some courts require notice and a hearing, calling the proceeding judicial. 
Balling v. Elizabeth, 79 N. J. L. 197, 74 Atl. 277; Abrams v. Daugherty, 212 
Pac. 942 (Cal. App.). But it is generally conceded that the proceeding is 
administrative, and the prevalent view is that notice and a hearing are not 
essential. Child v. Bemus, 17 R. I. 230, 21 Atl. 539; People v. Department 
of Health, 189 N. Y. 187, 82 N. E. 187; State v. Cote, 122 Me. 450, 120 
Atl. 538. Nomenclature alone is a shallow ground for either result. See 
Warren H. Pillsbury, “Administrative Tribunals,” 36 Harv. L. Rev. 583, 
587-592. See 28 Harv. L. Rev. 198. The procedure of administrative 
boards in revoking various kinds of licenses should not be determined by 
uniform rules based upon broad classification irrespective of circumstances. 
The interests of public health may well demand summary revocation of a 
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milk permit. State v. Milwaukee, 140 Wis. 38, 121 N. W. 658. Other 
. instances, however, may involve no immediate public danger, but great 
hardship to the person deprived of his occupation. He has something of 
value, which ordinarily should not be taken from him without an opportunity 
to defend it. On this ground, some cases require notice and a hearing. 
State v. Schultz, 11 Mont. 429, 28 Pac. 643; Riley v. Wright, 151 Ga. 609, 
107 S. E. 857. Certainly a revocation without grounds is neither due 
process nor justifiable. People v. McCoy, 125 Ill. 289, 17 N. E. 786; 
Miller v. Johnson, 110 Kan, 135, 202 Pac. 6109. 


STATUTE OF FRAUDS — INDORSEMENT OF CREDIT UPON A NOTE AS Part 
PayMENT — USE OF THE SAME INDORSEMENT TO TOLL THE STATUTE OF LIMI- 
TATIONS. — The plaintiff was the payee of a promissory note made by the 
defendant. Prior to the expiration of the statutory period of limitation, the 
plaintiff purchased a horse from the debtor for $200, and it was agreed that 
this sum should be credited upon the note. The purchaser did not pass over 
any money, but later made the indorsement pursuant to the agreement. 
The horse was not delivered at the time. When the plaintiff returned to 
take possession, the vendor interfered and took the horse back. After 
the expiration of the original period of limitation, the plaintiff brought this 
action on the note. From a judgment for the plaintiff, the defendant 
appealed. Held, that the indorsement on the note was “payment” so as 
to make the sale enforceable under the Statute of Frauds; and there 
being actual payment, a new period of limitation began to run as of that 
time. Judgment affirmed. Yuille v. Hollinsworth, [1923] 3 W. W. R. 1003. 

The provisions of the Statute of Frauds relative to an oral contract for 
the sale of goods may be satisfied by payment of a portion of the price. 
See 1 Wittiston, Contracts, § 540. A mere agreement to discharge, in 
whole or in part, a debt owing by a seller in payment of the price of 
goods bought from him by his creditor is not such a “ payment,” however. 
Scott v. Mundy, 193 Ia. 1360, 188 N. W. 972. But it is enough if the 
discharge is evidenced by any writing, such as an actual entry in the 
books of the creditor, or a receipt given by him. Johnson v. Tabor, 
1o1 Miss. 78, 57 So. 365; Norwegian Plow Co. v. Hanthorn, 71 Wis. 520, 
37 N. W. 825. See 1 Wrixiston, Contracts, § 565. On the same prin- 
ciple, an indorsement of a credit on the note is properly held to be suffi- 
cient to satisfy the Statute of Frauds in the instant case. The court 
having thus held that there was an enforceable sale here, there was a 
payment on the note as much as if the plaintiff had paid for the horse in 
cash, and the defendant had returned the cash to be applied upon the 
note. An actual payment on a note before the period of limitation has 
run constitutes a point from which the period will begin to run anew. 
Scott v. Christenson, 49 Ore. 223, 89 Pac. 376. As proof of such part 
payment the indorsement in itself is generally held insufficient; and it is 
effective to raise the bar only if corroborated by evidence dehors the 
instrument, as to the fact and time of payment. Mitchell v. Thomas, 107 
Mass. 347, 83 N. E. 864; Ocobock v. Myer’s Est., 127 Mich. 181, 86 N. 
W. 534; Young v. Perkins, 29 Minn. 173, 12 N. W. 515. This require- 
ment was satisfied in the principal case. 


Trusts — Powers AND OBLIGATIONS OF TRUSTEES — JUDICIAL REVIEW 
OF TRUSTEE’s EXERCISE OF DISCRETIONARY Powers.— The complainant’s 
mother by her will in 1912 bequeathed certain property to the respondent 
corporation in trust to pay to the complainant the net income and so much 
of the principal as the trustee should deem necessary for the complainant’s 
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comfortable maintenance. The testator further provided that the trustee, or 
its successor, should convey the remaining trust estate to the complainant 
if at any time such action should, in the trustee’s opinion and discretion, 
be for the complainant’s best interest. The testator gave to the com- 
plainant a general power of appointment over any of the trust estate 
remaining in the trustee’s hands, with remainders to the complainant’s 
heirs-at-law in default of appointment. The complainant sought by 
his bill to have the trustee compelled to convey the trust property 
to him, alleging that he was fifty years of age, that he was a 
successful insurance manager, that he was physically and mentally 
competent, that he had been the holder of national and civic positions of 
honor and trust, and that it was for his best interests to have the trust fund 
transferred to him. He further alleged that these facts had been submitted 
to the respondent corporation by affidavits of disinterested persons, and that 
the defendant by its refusal to transfer had acted arbitrarily, contrary to 
the complainant’s best interests. From a decree sustaining a demurrer to 
this bill, the complainant appealed. Held, that the complaint alleges con- 
duct sufficiently unreasonable to warrant a decree ordering the trustee to 
transfer the property. Decree reversed. Viall v. Rhode Island Hospital 
Trust Co., 123 Atl. 570 (R. L.). 

It has frequently been said that the courts will not interfere with the 
exercise in good faith of a trustee’s express discretionary powers. Matter 
of Wilkin, 183 N. Y. 104, 75 N. E. 1105; Larkin v. Wikoff, 75 N. J. Eq. 
462, 72 Atl. 98, aff'd in 77 N. J. Eq. 580, 78 Atl. 1134; Trout v. Pratt, 106 
Va. 431, 56 S. E. 165. See Shelton v. King, 229 U.S. 90, 94. Cf. McFerran 
& Co. v. Fidelity Trust Co., 140 Ky. 536, 131 S. W. 393. See 2 Perry, 
TRUSTS AND TRUSTEES, 6 ed., §§ 507 et seg.; UNDERHILL, TRUSTS AND 
TRUSTEES, 7 ed., § 56. The principal case illustrates the possibility of adopt- 
ing an objective standard of reasonable conduct. Whether such a standard 
is applicable may well depend upon the following indications of the settlor’s 
intent. (1) The basis of the discretion given to¢the trustee: the discretion 
may be one which is to depend almost entirely upon personal preference, 
where the test must be good faith, or the discretion may rest on external 
facts, such as the cestui’s needs for maintenance, where the standard of rea- 
sonable conduct may properly be applied. Portsmouth v. Shackford, 46 N. 
H. 423; Dubois v. Barbour, 27 R. I. 281, 61 Atl. 752; Manning v. Sheehan, 
75 Misc. 374, 133 N. Y. Supp. 1006. See Angell v. Angell, 28 R. I. 502, 
508, 68 Atl. 583, 586. Cf. Osborne v. Gordon, 86 Wis. 92, 56 N. W. 334. 
(2) The qualifications of the trustee: a trust company’s relations with its 
cestuis are less personal than those of an individual trustee, and therefore 
the more subject ‘to a standard of reasonable conduct. Cf. Kerens v. St. 
Louis Union Trust Co., 283 Mo. 601, 223 S. W. 645. A similar conclusion 
follows where a discretionary power is delegated to a trustee and his suc- 
cessors in office, as in the principal case. See Stein v. Safe Dep. & Trust 
Co., 127 Md. 206, 214, 96 Atl. 349, 351; Amgell v. Angell, supra. (3) The 
property interests affected: the cestui in the principal case is in substance 
the beneficial owner of the whole trust fund. Cf. Saunders v. Vautier, 
4 Beav. 115; Claflin v. Claflin, 149 Mass. 19, 20 N. E. 454. In such a 
situation, a standard of reasonable conduct may be employed the more 
safely, for there is no danger of treading on the interests of remaindermen 
or of tampering with the settlor’s desire that the choice of cestuis or appor- 
tionment of their respective shares rest in the trustee. Cf. Dubois v. 
Barbour, supra. 


Trusts — RESULTING Trusts — CONVEYANCE TO, HusBanp FoR Con- 
SIDERATION FURNISHED BY Wire. — The plaintiff's money was used to 
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purchase certain real estate, title to which was conveyed to her husband, 
since deceased. The plaintiff sues to recover the land from his heirs, 
From a decree for the defendants, the plaintiff appeals. Held, that there 
is no presumption of a resulting trust to the wite. Decree reversed on 
another ground. Hummel v. Marshall, 120 S. E. 164 (W. Va.). 

The presumption of a resulting trust, arising where one person pays 
for land conveyed to another, is said to be displaced by a presumption of 
gift or advancement when the nominal grantee is one for whom the pur- 
chaser has a legal or moral obligation to provide. Dunbar v. Dunbar, 
[1909] 2 Ch. 639. See 3 Pomeroy, Eg. Jur, 4 ed., § 1039. See 27 
Harv. L. Rev. 292. But the grantee is generally considered a natural 
object of bounty under this rule only in cases of gifts by husband to wife 
or by father or one im loco parentis to child. Edwards v. Edwards, 39 
Pa. St. 369; Harris v. McIntyre, 118 Ill. 275, 8 N. E. 182; Roberts v. 
Remy, 56 Ohio St. 249, 46 N. E. 1066; Bennett v. Bennett, 10 Ch. Div. 
474; Currant v. Jago, 1 Coll. 261. See 1 Perry, Trusts, 6 ed., § 144. 
Thus by the great weight of authority, which differs from the principal 
case, a conveyance to a husband paid for with the wife’s money is pre- 
sumed to be for the benefit of the wife. Wright v. Wright, 242 Ill. 71, 89 
N. E. 789; Freeland v. Williamson, 220 Mo. 217, 119 S. W. 560. Contra, 
McCormick v. Cook, 199 Pa. St. 631, 49 Atl. 238. These presumptions, 
however, may be rebutted by parol evidence of a contrary intention. 
Smithsonian Institution v. Meech, 169 U. S. 398; Garrick v. Taylor, 29 
Beav. 79. By a less artificial and more logical view, more in keeping with 
modern family relationships, no presumptions would be employed, but 
where it was shown that the nominal grantee was not intended to take 
beneficially, a constructive trust would be imposed, on the principle of 
unjust enrichment. See James Barr Ames, “ Constructive Trusts,” 20 Harv. 
L. Rev. 540, 555; George P. Costigan, Jr., “ The Classification of Trusts,” 
27 Harv. L. Rev. 437. See 19 Micu. L. Rev. 575. This result has been 
reached in some states by statute. Glidewell v. Spaugh, 26 Ind. 319; 
Franklin v. Colley, 10 Kan. 260. 


WorKMEN’s COMPENSATION Acts — PERSONAL INJURIES — COMPENSA- 
TION FOR DISFIGUREMENT. — The state Industrial Board made an award for 
permanent total disability and, in addition, the sum of $400 for facial dis- 
figurement, under the Workmen’s Compensation Act. (1922 N. Y. Laws, 
c. 615, §15(3).) From the award for facial disfigurement, the employer 
appeals on the ground that the award for permanent total disability in- 
cluded compensation for all losses due to diminished earning capacity and 
that the board had no authority to make a separate award for facial dis- 
figurement on any other basis. Held, that the award for disfigurement be 
a ala Award modified. Clark v. Hayes, 202 N. Y. Supp. 453 (App. 

iv.). 

Disfigurement may cause a loss in earning capacity. This loss entitles 
the employee to a recovery under the usual Workmen’s Compensation Act. 
Ball v. Hunt, [1912] A. C. 496. On the other hand disfigurement may 
cause no loss in earning power and yet may be a serious injury to the 
employee. Shinnick v. Clover Farms Co., 169 App. Div. 236, 154 N. Y. 
Supp. 423. Provision is usually made in Workmen’s Compensation Acts for 
compensation for disfigurement, but the acts make no distinction between 
the two types of such injury. See 1923 Inu. Rev. Srat., c. 48, § 145(c); 
1922 N. Y. Laws 615, §15(3). Some courts by construction allow com- 
pensation although there is no loss in earning capacity. Williams v. Indus- 
trial Comm., 303 Ill. 352, 135 N. E. 758. The acts when given this inter- 
pretation are constitutional. See Sweeting v. Am. Knife Co., 250 U. S. 
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596. See 33 Harv. L. Rev. 473. Other courts apply the provision for 
compensation for disfigurement only to those injuries that result in a loss 
in earning capacity. In these courts the injured persons may retain their 
common-law remedies if none of their injuries falls within the act. Shin- 
nick v. Clover Farms Co., supra. The difficulty which arises in the princi- 
pal case occurs when an injury causes both kinds of loss. In jurisdictions 
allowing compensation for non-pecuniary injuries, possible overlapping of 
awards should be avoided. Hartford Ind. Co. v. State. Ind. Comm., 87 
Okla. 180, 209 Pac. 775; Smith-Lohr Mining Co. v. Ind. Comm., 291 Ill. 
355, 126 N. E. 164. In the other jurisdictions the legislative policy of 
denying recovery is sharply brought into question, since the acts will allow 
compensation for impaired earning power alone, and the remedy under the 
acts is exclusive. If the legislative policy be to insure the employee a full 
compensation by shifting the burden from him to the public, it would be 
just to extend the basis of recovery to include this non-pecuniary injury as 
was done at common law. See 33 Harv. L. Rev. 473. If, as is more 
probable, the policy be merely to insure the employee support for himself 
and his family during the period of disability, compensation for this class 
of injury is unnecessary. See BLANCHARD, LIABILITY AND COMPENSATION 
INSURANCE, 77, 127. 
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LEGAL FouNDATIONS OF CAPITALISM. By John R. Commons. New York: 
The Macmillan Company. 1924. pp. x, 394. 





This book owes its origin, we are told, to the author’s experience as 
an assistant to committees engaged in drafting bills for the Wisconsin 
State Legislature. To draft a bill, it was necessary to study the decisions 
of the courts, so that the new laws would be constitutional. To understand 
the decisions, it was necessary to determine what the courts meant by the 
term “ reasonable value.” Unable to obtain the answer from the writings 
of economists, Professor Commons and his students, in his own words, 
“set to work digging directly out of the court decisions stretching over 
several hundred years the behavioristic theory of value on which they 
were working.” The search soon revealed that what the investigators were 
really pursuing was not merely a theory of reasonable value, but the 
Legal Foundations of Capitalism itself. 

The present volume gives the result of this search. A second is prom- 
ised dealing with the concepts of leading economists from the Physiocrats 
to modern times, and leading up to practical applications of a “theory 
of reasonable value.” 

To understand the decisions of the courts, it is necessary to have a 
vocabulary, and Mr. Commons plunges boldly into the literature which 
has recently grown about the analysis of fundamental legal conceptions. 
Acts and “non-acts,” omissions and forbearances, negative and positive 
acts, faculties and powers, rights and duties and their correlatives and 
opposites, disabilities, immunities, and privileges are analyzed and ex- 
pounded, with ample reference to the current Law Review discussions. 
With an eye always on the ultimate quest for the Legal Foundations of 
Capitalism, Mr. Commons does not hesitate, however, to suggest amend- 
ments to the terminology of the modern legal technicians, or to inter- 
yret the artificial and sometimes barbarous phrases in the light of economic 
and philosophical concepts. 

Thus Mr. Commons refers to the fundamental distinction between “ acts ” 
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and “ omissions,” a concept, he observes, which was “formulated by John 
Locke and repeated in the law books.” The classification, he finds, is 
“perhaps adequate in a,trial court,” but it is fallacious when applied to 
“the larger purpose of defining the will in all its dimensions,” a purpose 
which does not come before the trial court, but which the Supreme Court 
must consider under the due process clause of the Constitution. The 
fallacy is apparent in the decision of the Supreme Court in Coppage v. 
Kansas. The court said in that case that the attempt of the legisla- 
ture to protect the employee from discharge by a corporation because 
he joined the union was not due process of law, because “the rights 
of the two were exactly equal,” in that the workman could choose be- 
tween working and not working, and the corporation between employing 
and not employing. There was equality of right, says Mr. Commons, 
“because each had the equal right to choose between acting and non- 
acting, between an ‘act’ and an ‘omission.’” The fallacy lies in treating 
the will as mere potency, “a mere faculty of acting and non-acting.” The 
court should have applied a quantitative measurement, and balanced the 
choice of alternatives available to corporation and workman respectively 
in a world of limited opportunites. The conclusion would have been that 
the right of the workman was infinitely greater, “perhaps 10,000 times 
greater,” than the right of the corporation. 

Again, Mr. Commons refers to Salmond’s distinction between “ omis- 
sions” and “forbearances,” that is, between unintentional negative acts 
and intentional negative acts. (p. 74) This, however, is a distinction 
based upon the quality of the act “from the ethical or legal standpoint of 
responsibility.” Since Mr. Commons is seeking “a strictly physical, quanti- 
tative meaning,” he suggests that the word “forbearance” be used to 
designate “a limit placed on the degree of power put forth in overcoming 
resistance.” Thus a public utility may have the (economic) power to 
charge twenty cents for a given service. But it may be under a duty of 
forbearance which requires it to charge only ten cents. A parent may have 
the (legal) right to beat his child, but he may not “carry his manual 
powers beyond a certain degree of power.” He must exercise forbearance. 

Hohfeld’s “ jural opposites” undergo a similar criticism. “ Right” and 
“no-right,” says Hohfeld, are jural opposites. (That is, in the absence of 
a “right” you have a “no-right”). Kocourek has criticised the classi- 
fication, because, as Mr. Commons puts it, “from the dialectical or uni- 
versal or abstract standpoint a ‘no-right’ and its correlative ‘no-duty’ 
might be the rest of the universe, even the stars and angels.” But the 
logic and accuracy of Hohfeld’s analysis can be retained by substituting 
the term “limits” for the term “opposites.” The limit of “right” is 
“no-right,” and the limit of “duty” is “no-duty.” “It happens,” Com- 
mons observes, (p. 94) “that Hohfeld finds a legal term which he can 
use for the ‘ negative’ of duty, namely ‘ privilege.’” Commons therefore 
designates “ privilege” as “the authorized limit where duty ends,” just as 
“immunity” is “the authorized limit where compulsion ends.” Subse- 
quently, however, he rejects the word “privilege,” and substitutes the 
word “liberty.” For the word “ privilege” signifies a special privilege, 
i.e., an “unequal liberty”; furthermore it is used, in the Constitution, 
“as identical with the term ‘power’ employed by Hohfeld.” On the other 
hand the word “liberty,” in the Slaughter House Case and succeeding 
cases, “is given specifically the meaning of free choice of opportunities.” 
(p. 96) The word “no-right” is also rejected by Commons, because it 
is, dialectically, “a concept of nothing,” whereas what is intended is a 





1 236 U. S. r (1915). 
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term which designates the limitation of a right at a certain point. “For 
this reason” says Commons, “we shall substitute the behavioristic term 
‘exposure’ for the dialectical term ‘no-right’ employed by Hohfeld.” 

Much space is devoted to the distinction between “substantive” and 
“ remedial ” powers and rights, and their opposites and correlatives. William 
the Conqueror enjoyed an absolute “power” and his subjects a corre- 
sponding “liability,” but they were “uncorrelated,” because there was a 
“lack of correlation between the autocrat’s feelings and their feelings.” 
(p. 102) After Runnymede, however, his successor, John, enjoyed a 
“power” of which the “liability” of the barons was, on paper, a true 
correlative, because of Magna Carta and its “resulting correlation of 
juristic relations”; but in fact the correlation was not finally achieved 
until the Act of Settlement. A series of six diagrams traces these correla- 
tives of power and liability between King and subject, and between 
citizen and public official. There is a brief discussion of those powers 
which appear to have no correlatives, such as a power of appointment 
under a will, but they are finally assimilated into the diagram, because the 
existence of the power implies a correlative duty among public officials 
to give effect to the exercise of the power. 

The distinction between substantive and remedial powers is dwelt upon, 
with illustrative diagrams (p. 110-118), and leads to an important con- 
clusion. ‘ We are now in position,” says the author, “to summarize the 
economic and ethical significance of these substantive and remedial powers. 
It is these that constitute the historic distinction between ‘freedom’ and 
‘liberty.’ Liberty, as such, is only the negative of duty, the absence of 
restraint or compulsion. But ‘freedom’ is positive.” It implies not only 
freedom from compulsion but full participation in the rights, liberties, and 
powers of citizenship. “This is the historic meaning of freedom dis- 
tinguished from liberty, and, as such, it is. identical with what we dis- 
tinguish as substantive and remedial power.” 

Other terms derived from court decisions are subjected to a similar 
analysis. In valuation cases, Mr. Commons had of course encountered 
the term “going concern,” and more than seventy pages are devoted 
to this concept. “A transaction,” we are told, “occurs at a point of 
time. But transactions flow one into another over a period of time, and 
this flow is a process. The courts have fully developed the notion of this 
process in the concept of a ‘going concern,’ which they have taken over 
from the customs of business, ...” (p. 8) Tracing, through Coke and 
Marshall, the doctrine that a corporation exists only in contemplation of 
law, the author points out that “ meanwhile, there has been growing up, 
through the decisions of the courts on cases as they actually arise, the 
theory of a going concern.” (p. 152) The theory springs from the con- 
cept of liberty, which includes economic liberty, and is identical with 
“whole-opportunity,” i.e., “that expectancy of a proportioned activity 
extending over a period of time, expected to yield a net income from 
the outgo and income of the part-opportunities.” ‘It is this whole- 
opportunity which we find to be identical with what the judges, in their 
Opinions, defined as a ‘calling,’ ‘ occupation,’ ‘ trade,’ or even ‘labor,’ and 
which is identical with a going concern or a job.” The use of these 
phrases in the Slaughter House Cases, suggests to the author a further 
distinction between “a going business” and “an intended business,” for 
the decision involved the rights of those who “had already adopted” the 
Te pursuits, as well as of those who might later desire to adopt 
them. 

The concept is then analyzed from the accounting viewpoint. Assets 
include physical property, choses in action, and such intangibles as patents 
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and trade marks, good will, business reputation, good credit, “the right to 
continue in business, the right of access to a labor market, the right of 
access to commodity markets and money markets” —the latter being 
identical with the rights described in the Slaughter House Cases under 
the name of “liberty.” In addition there is the excess value due to dis- 
proportionately high net income. “ How shall this excess value be ac- 
counted for? It may be accounted for by watering the stock and balloon- 
ing the bonds,” but this only affects the liabilities side of the ledger. On 
the assets side, the desired result may be achieved by “inserting an item 
of good will or other intangible,” or better, (since accountants do not 
approve of good will as an asset) “by overvaluing the other assets.” If 
there is no expectation of net income, “then the value of its stocks and 
bonds sinks below even the value of its other assets, in which case the 
concern is bankrupt.” (p. 161) The net income, it is pointed out, is 
“not an asset of the concern, but a liability of the concern owing to its 
stockholders.” (p. 162) With these and other preliminaries the concept 
of a “going concern” is traced through the decisions of the Supreme 
Court on taxation, eminent domain, and rate regulation. Professor Com- 
mons’ conclusions on this subject are favorable to the adoption of a 
sliding scale of rates, dependent upon profits. (p. 213) 

These examples give a fair picture of Mr. Commons’ technique. He 
takes a phrase, either from a law book or a court decision, correlates it 
with economic and political concepts which have a similar sound, and 
endeavors to extract a principle of general historic or philosophic value. 
One further example I will quote verbatim. In the course of a discussion 
of Property, Liberty and Value, is the following excursus into legal history: 

“Going back, therefore, to the common-law meaning of property as 
physical things held for the owner’s use, we find that what property really 
signified, even in that original sense, was not the physical thing itself but 
the expected ‘uses’ of the thing, that is, various activities regarding the 
thing. These uses, or activities, arose from the producing and consuming 
power of a person in control of, or working with, the thing. The legal 
terms carry this futuristic, behavioristic meaning. The legal term ‘ use,’ 
is said to have been derived from the Latin opus, meaning work or work- 
ing, through the Anglo-French oeps and the Old French oes. It means the 
work a person can do with a thing, his behavior respecting the thing. Thus 
it differs from the economic term, ‘utility,’ which is derived from the 
Latin usus, through the French wutilité, and means the satisfaction a person 
gets in using a thing. Use is behavior. Utility is feeling. The early 
feudal grants of land to tenants were granted ad opus —that is, ‘ to the 
use’ of the tenant in production and consumption. Then when property 
began to yield exchange-value as well as use-value, the term ‘uses’ was 
simply enlarged by the courts to include it. It now means both the ex- 
pected use-values of production and consumption and the expected exchange- 
values of selling and buying.” 

The fundamental difficulty with this method of analysis is that it at- 
tributes a significance to an artificial legal vocabulary, or even to the chance 
dicta of current court opinions, which is quite unwarranted under the cir- 
cumstances. Of what importance is it to compare the “use” of a 
feudal feoffment with the “use-value” of modern economics? What 
possible relation is there between the added increment of value which some 
courts have accorded to public utilities under the name of “going concern 
value,” and the legal concept of corporate personality, or the sociological 
theory of The Working Rules of Going Concerns? 

Lawyers need a specialized and artificial vocabulary, just as do scientists 
and mathematicians, and the modern movement toward a more rigorous 
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analysis of fundamental legal conceptions may prove to be of great im- 
portance in the history of legal thought. Yet I do not suppose that any 
of the leaders of the movement will claim that their artificial legal categories 
have any universal significance, or can be of any value except as tools for 
the legal technician. It is helpful to the lawyer to distinguish between 
a right and a power, but I deny that the distinction has anything to do 
with the foundations of capitalism. It is useful for certain legal purposes 
to devise a name which will distinguish an intentional from an unintentional 
failure to act, but I deny that it has any relation to the duty of forbear- 
ance which parents owe to their children, or public utilities to their 
customers. Jural correlatives are helpful in disentangling an intricate skein 
of legal relations, but it is a spurious use of scientific terminology to 
discuss the jural correlatives of William the Conqueror and his subjects. 
To “ summarize the economic and ethical significance of . . . substantive and 
remedial powers,” seems to me as futile as to summarize the economic and 
oT significance of the rules and terminology of the game of Mah 
ong. 

As one might expect in a layman’s book on a legal subject, there are 
many things in Mr. Commons’ book to which the legal profession will 
doubtless take exception, — as for instance, that there is an “ original con- 
stitutional provision that no state should take private property for public 
use without just compensation” (p. 16); or that the constitutional pro- 
hibition of “ex post facto laws” permits a legislature to deal only with 
“future contracts and future acts of the people” (p. 60); or that where 
a man fails to pay a debt when due, the person to whom it is due may 
call upon judicial officers to enforce “specific performance or reparation ”; 
or that the essence of “the legal doctrine of conspiracy” is in “the 
duress, or coercion, exercised over an individual by a combination of 
individuals” (p. 296); or that “citizens are the only ‘persons’ known 
to law” (p. 331); or that the first ten amendments to the Constitution 
“had to do with procedure.” (p. 338) The lawyer’s criticism, however, 
will go deeper. Mr. Commons shows some familiarity with the Supreme 
Court opinions on valuation, or at least with the dicta contained therein, and 
has apparently read a number of the decisions on constitutional questions. 
The lay student of political and economic institutions does not generally 
realize that constitutional law is but a very limited and specialized corner 
of the vast field of jurisprudence, and that no man, however distinguished 
he may be as an economist, is qualified to discuss the legal foundations of 
capitalism, who is not thoroughly grounded in the basic principles of 
common and civil law, and is not familiar with the elementary conceptions 
and terminology of legal science. 

However, I refer to this aspect of Mr. Commons’ study merely in passing. 
What I desire to emphasize is the error of the fundamental thesis which 
underlies the whole book, and which I quote in the author’s own words: 
that “what we discover regarding legal transactions guided by rules of law 
and backed by fear of violence under the jurisdiction of political govern- 
ment, will hold true, in substance, of business transactions guided by the 
common rules of business and backed by fear of poverty under the jurisdic- 
tion of business concerns, and of moral transactions guided by accepted 
codes of conduct and backed by fear of opinion under the jurisdiction of 
cultural concerns,” and that “once discovering the meaning of legal rights 
and duties, we shall have the elements of economic and moral rights and 
duties.” Gerarp C. HENDERSON. 
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PRIMITIVE ORDEAL AND Mopern Law. By H. Goitein. London: George 
Allen & Unwin, Ltd. 1923. pp. xvii, 312. 


What is law? The author says the answer to the question falls under the 
two heads: law is force, and law is morality. These definitions put the 
social scientist into a dilemma from which the learned author desires to ex- 
tricate him. The law treated is not positive law, not moral law, in the 
Austinian sense, but law as a generic term, the universal concept. It is law 
whether found in a rule of conduct for readers in the British Museum, a 
statute of Parliament, a decision by the High Court of Justice, or in an 
opinion of the Permanent Court of International Justice. There are no 
arbitrary distinctions, no divisions into rules of society, positive law, and 
international law. To the author’s mind, from the nature of things, there 
must be a sanction that impels — not compels — man to accept, to obey, 
and to reverence this thing called law. For law to him is something natural, 
something rooted in human nature itself; therefore, “law itself calls forth 
a reverence of its own.” . 

The reader is then led through a maze of tedious titles of bills passed in 
one year by Parliament, and through three volumes of reports of the King’s 
Bench Division, with selected decisions of the House of Lords and the Court 
of Appeal, in an attempt to refute the Austinian theory that law is the com- 
mand of the sovereign. Statute law is rejected and court decision is adopted 
as the true norm of law. The author dismisses the idea of command from 
the latter without a seeming strain upon his reasoning, and takes the real 
norm to be studied, the law in action, true living law as applied in the every- 
day grind of the courts. The rules, principles (and here may be added also 
standards) of law are forged in the courts,—the officinia justitiae — as 
there, and there alone, the action at law has play. The author sees in the 
action at law a sort of ordeal. The stage is set, the litigants and the court 
are the actors, and the bystanders or the people, the audience. After the 
dénouement of the play the people leave the theater with a feeling of ex- 
hilaration and satisfaction. So the judgment of the court is accepted and 
acted upon, received with good sportsmanship by all. Primitive man ac- 
cepted the arbitrament of the ordeal without objection; today the judgment 
of the court is not questioned for the like reason. How can this be accounted 
for? Is this vague reason the real sanction of all law in spite of the jurists 
who would proclaim that the sanction is the force behind the judgment, or 
that the sanction is the moral consciousness of the people? There is a moral 
judgment. Is there in the nature of man a legal judgment? This, then, is 
the author’s thesis — “there is something entitled to be called the legal 
judgment. . . . Legal consciousness is no mere phrase of convenience, but 
corresponds to a system of concepts that have developed from beginnings 
of which the psychologist takes account.” The action involves risk. There 
is the uncertainty, the formality, the solemnity of the primitive ordeal in it 
which leads to the examination of its origin. Whether in the jury trial, in 
the judgment of the Roman judex, or of the Australian Gommera, the 
elements that appeal to the primal instincts are the same. Psychologically, 
therefore, the action is an outgrowth of the ordeal to satisfy these instinctive 
desires of man, these early concepts of his which determine his legal 
judgment. 

The sociological phase of the ordeal is lightly treated, as is also its appeal 
to primitive man, because of the supernatural element. The description of 
the ordeal in both its substantial and formal aspects is far from satisfying. 
The chapters dealing with The Ordeal, The Justice of the Sea, The Ordeal 
and Beyond, The Digging Stick, and The Glebe Mother are largely an 
elementary psychological interpretation of quite fundamental concepts. 
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There is an insufficient description of the many kinds of ordeals and their 
variations, for the reader to use them as a source in forming an independent 
opinion. He must take what the author says and accept his conclusions 
too often to accredit his treatment as scientific. A more minute description 
of the ordeal would perhaps so overburden the volume with historical data 
that the author is excused. 

The Coming of Law is a particularly enlightening chapter, in which the 
transition from unconscious generalization to first conscious effort in law is 
exceptionally well set forth. The mind, says the author, through the instru- 
mentality of generalization surveying habit comes to recognize its existence. 
When habit is no longer followed blindly it becomes custom. Action in 
accordance with custom meets approval of one’s fellow man— hence, it 
becomes right and the ought comes in as a sanction. If to custom sanction 
is added, the resultant is law. The author sees in this the development of 
the moral and the psychological approval, but seemingly loses sight of the 
sociological factor that public opinion perhaps has more to do with its 
obedience than either of the others. By way of digression, if legislators 
would read Mr. Goitein’s treatment of the confusion of rules of the legisla- 
ture and rules of law, and understandingly adopt his suggestions, our statute 
books would be less encumbered with paternalistic and moral enactments 
which do not work, because, as he would say, they are not in the nature of 
law. The author develops the nature of law psychologically, taking as a 
starting point the oft-asserted impossibility of altering human nature itself. 
The instincts of man through conflict force the human mind to devise a 
means to regulate response to a given stimulus and in this way the various 
complexes are built up. Around the complex some of the more elementary 
ideational elements evolved from the ordeal group themselves. From this 
grouping the chief factors in the legal judgment are formed. What com- 
mends itself to the legal judgment thus becomes legally valid. Hence, from 
the inborn characteristics of human nature “ law is a compendious name for 
the sum of the influences that determine decisions in the judge’s court.” 

Habitual behavior economizing energy becomes pleasurable from the ease 
of the response to stimulus without the necessity of special adaptation. In 
the formation of custom, economy and the herd element required in all co- 
operative enterprises are all important. When an individual of the herd 
recognizes that he has been behaving in a particular manner for generations, 
and realizes half consciously that such conduct has been for his own well- 
being, custom comes to have a superstitious reverence — hence the obliga- 
tion, the ought of morality. Then as a result of a long social development, 
the moral ideal emerges, and at the same time, standards of minimum ob- 
servance of custom appear as rules of law. The latter, at first through 
ordeal, later by decisions of the judges, has been determined. Henceforth 
there is a constant interplay of law and morality. Law at one time is in the 
ascendency; at another time morality is uppermost. Law exerts a marked 
influence on moral concepts. Morality, in turn, at times enthrones itself as 
law. An unreasonable custom may acquire the sanction of social morality 
and continue after the needs of society no longer require it. More often, 
however, from a fixed legal tradition a legal rule exists, and is applied by 
the specialized group of men trained in law after the needs of society no 
longer demand it, and the moral ideal has so far advanced as positively to 
demand its abolition. 

The chapter on Rights contains only a restatement of well-known analyses 
of the subject, and omits the more scientific treatments, with no clear dis- 
tinctions attempted between legal, social, or political uses of the term. In 
the last two chapters the author summarizes, gives his conclusions as a 
demonstration of the correctness of his theory as to the nature of law. 
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Both historical and analytical jurists are incorrect in their determination 
of the nature of law, and in ascribing to it its proper sanction. The analyti- 
cal jurist is given some credit, perhaps, by the author in his treatment of law 
“in the proper sense ” — a narrower sense as conceived by the lawyer. But, 
' he concludes, in last analysis the litigant and the bystander accept court 
decision because of the inner approval of their legal judgment. Then the 
sanction, the thing that delimits the decision as law, is the legal conscious- 
ness in the nature of man. This is psychologically true from the beginnings 
of the ordeal, through all legal history,—is true in a universal sense. 
Therefore the hope and prophecy that this legal judgment, applied in inter- 
national situations, will challenge the arbitrament of war. 

A fairly comprehensive bibliography with some rather notable omissions 
of recent works on sociological jurisprudence, and a clearly arranged index, 
complete the book. 

That there is a legal judgment of those who have made a scientific study 
of law there is no doubt. Judge Cardozo has shown this in The Nature of 
the Judicial Process, as has Mr. Justice Holmes in his now famous 
“judgment or intuition” pronouncement in the Lochner case. However, 
does not every class of beginners in the study of law often refute the idea 
that legal judgment is part of its equipment? But whether or not the 
reader is prone to accept the quod erat demonstrandum of the author’s 
thesis, he must recognize the value of this little book in its psychological 
analysis of fundamental concepts. To read this book is to think, and, as a 
basis for beginning the study of jurisprudence, it should be thought through 
along with the works of well-known authors of the historical and analytical 
schools. For clear analysis, apt illustration, and pleasing style, a more 
readable book on the philosophy of law will be hard to find. There is no 
attempt by the author to make a comparative study of the systems of law, 
but a rather successful treatment of the nature of law in its universal 
application, as drawn from the nature of universal man. 


Cutrrorp R. SNIDER. 





Le Droit PENAL INTERNATIONAL ET SA MISE EN OEUVRE EN TEMPS DE PAIX 
ET EN TEMPS DE GUERRE. By Maurice Travers. Paris: Librarie de la 
Société du Recueil Sirey. 1921-1922. Vols. III, IV, and V. pp. 552, 
766, 757. 


The above volumes bring to a conclusion the comprehensive treatise, the 
first two volumes of which appeared in 1920 and 1921 respectively. Volumes 
I and II discussed the application of criminal laws from an international 
point of view. The present volumes concern themselves with the adminis- 
tration of criminal justice; that is, with international criminal procedure. 
The third volume deals chiefly with the measures that may be taken within 
its own territory by a state whose law is applicable in a given case. As our 
author points out, each state may follow its own mode of procedure with- 
out reference to the rules of another state or to the steps taken by such 
state. The chief limitation upon a state in this regard involves the doctrine 
of extra-territoriality. M. Travers takes the position that the personal im- 
munity of foreign diplomats and the inviolability of their archives gives 
them all necessary freedom of action, and that there is no need, therefore, 
of extending the immunity from the local jurisdiction to their dwelling- 
houses. He rejects not only the notion of extra-territoriality with respect 
to such residence, but also the principle of the imviolability of the diplo- 
matic residence. It follows that it cannot be a place of asylum even for 
political offenders, and it may be entered and searched by the local authori- 
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ties, and arrests may be made therein. Only foreign men-of-war are not 
subject to the local jurisdiction. 

The volume concludes with a consideration of the effect to be given to 
foreign penal sentences. In the development of this subject our author in- 
sists upon the necessity of greater codperation between the states in com- 
batting crime. He condemns, therefore, the attitude of, Anglo-American law 
which. declines to give effect to foreign penal sentences. Contrary to most 
French authors, M. Travers is of the opinion that the French government 
is privileged to execute foreign sentences of imprisonment. As regards 
sentences awarding damages to the injured party, he would enforce them as 
a matter of course. He has to admit, however, that the French courts of 
appeal are opposed to this view, and that it can claim only slight support 
from the decisions of the Court of Cassation. Incapacities resulting from 
conviction in a foreign country should be recognized in France, according 
to M. Travers, provided the offence is not of a political character, and such 
recognition does not conflict with the principles of French public law. 

In Volume IV M. Travers discusses in the first place the measures which 
may be taken by a state within the territory of another state. The author 
contends that a state may exercise acts of sovereignty within another state 
so far as they may be deemed necessary for its own well-being, and that 
such acts should be regarded as having full force and effect except where 
the second state protests. The existence and the extent of this right of 
protest are developed with great care and detail, as are all other matters 
comprised in the treatise. 

The rest of the volume relates to measures of codperation between states 
in the enforcement of the criminal law, such as letters rogatory, the trans- 
mission of documents, notices, and so forth, and the surrender of fugitives 
from justice. 

The subject of extradition is concluded in Volume V. M. Travers is 
opposed to treaties enumerating the crimes for which extradition shall be 
granted, and approves those authorizing extradition, whenever the offence 
charged is a criminal act according to the law of the country of refuge. 
Extradition, according to M. Travers, is a political matter involving the 
mutual respect of sovereigns and is, therefore, beyond all judicial control. 
For the same reason he holds, in conformity with the French practice, that 
the fugitive has no ground of complaint in the case of a violation of the 
provisions of an extradition treaty. Like considerations have led M. Travers 
to the conclusion — and in so holding he takes issue with the Anglo-American 
practice and with the resolution of the Institute of International Law at its 
session at Oxford in 1880—that the evidence submitted by the demanding 
state need not show prima facie that the accused had committed an offence 
within the treaty as charged. 

The above gives only a very inadequate conception of the contents of the 
work under review, which covers the subject in a most comprehensive man- 
ner. The author discusses the subject not only with reference to France 
itself, inclusive of its colonies, but also with reference to other countries, 
including those in which extra-territorial privileges still exist. There is not 
a nook or corner which he has left untouched. The decisions of the French 
courts are given and analyzed, as well as the treaties concluded between 
France and other countries. As in the earlier volumes, the author constantly 
refers to the practice of foreign countries, including that of the United 
States. The only criticism to be offered in this respect is that he has 
omitted all reference to the German authors and the German practice. It 
is regrettable that the passions engendered by the war should have left their 
traces upon a work of this kind, which is international in its very nature. 

Except in the particular respect last mentioned, the work shows poise and 
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judgment. All matters, including the requested extradition of the former 
German emperor, are dealt with in a truly scholarly spirit of objectivity. 
Although issue may be taken with the position assumed by the author in 
many instances, it must be acknowledged that he has presented his views 
clearly and with force. The treatise is a repository of much learning and 
is a notable contribution to this branch of the law. The French Academy 
of Moral and Political Sciences has recognized the exceptional merits of the 
work by awarding to its author the Limantour Prize. 


Ernest G. LORENZEN. 





THE Law or Evipence In Crivit Cases. By Burr W. Jones. Third Edition, 
revised and enlarged by William Carey Jones. San Francisco: Ban- 
croft-Whitney Company. 1924. pp. xxvi, 1661. 


This book has grown to a substantial collection of authorities. By using 
its notes lawyers may come at cases upon many doubtful points more easily 
than by pursuing the same problems through the twists and turns of a digest. 
The text, while concise and readable, is open to criticism on the score of 
analysis and arrangement. It is hard to see why the best evidence rule is 
boxed up by itself in chapter 7, when the general treatment of documen- 
tary evidence comes in chapters 16 and 17. The attempt to extend the rule 
beyond the realm of writings collapses in the early sections of chapter 7. 
Again, documentary hearsay is badly split between chapter 10 and the docu- 
mentary evidence chapters already referred to. It seems confusing to label 
a chapter with the meaningless term “ Res Gestae,” as if this were entirely 
separate from hearsay, and give in it among other things the whole treatment 
of declarations as to bodily feeling and as to motive and intent. 

As a collection of authorities, the book has both strength and weakness. 
It is to be highly commended for numerous references to L. R. A., Ann. 
Cas., and kindred works. But the lack of a table of cases is a glaring defect. 
Now and then a split of authority is not indicated. For example, in § 332 
we find the statement that dying declarations are admissible only in cases 
of homicide. This is no longer universal law. Kansas has kicked over the 
traces.. The earlier Kansas case cited by the supporting note to § 332 is 
knocked out by the later one, and never was very clearly in point. Speaking 
more broadly, the reviewer is inclined to believe that Wigmore’s new edition 
will for years dwarf all lesser attempts to collate the decisions on evidence. 


J. M. M. 





1 Thurston v. Fritz, 91 Kan. 468, 138 Pac. 625 (1914). 





